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REPORT) es. LHE 
ATTORNEY 
GENERAL 


His Eacellency, 
Adam McMullen, 
Governor of Nebraska. 


Sir: Your attorney general has the honor to submit 
herewith a brief report of the work of his department for 
the biennium ending January 3, 1929. This report contains 
a summary of the more important activities of the Depart- 
ment of Justice. 


For convenience we have added a supplemental index 
on state statutes and constitutional provisions which have 
been construed or cited. The report sets forth a list of 
cases handled, cases still pending and disposition of cases 
decided in the various courts, state district courts, state 
supreme court, federal district court, circuit and supreme 
courts, commissions, etc. 


BANKING 


This department has used its best efforts in the prosecu- 
tion of violation of banking laws and has cooperated with 
the Department of Trade and Commerce and the Guarantee 
Fund Commission wherever possible, believing that such 
efforts would aid in safeguarding the state banking system. 
While the supervising of the banks is under the Department 
of Trade and Commerce and the liquidation and receivership 
work is handled by the Guarantee Fund Commission in con- 
junction with the department, still this department has 
given much time to answering legal questions from said de- 
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partment and said commission and we just prepared an 
answer to the petition in the case of Abie State Bank v. The 
Governor and the Secretary of the Department of Trade and 
Commerce; which action is an attempt to enjoin the Depart- 
ment of Trade and Commerce from levying an assessment 
on the banks under the guaranty law of the State for the 
purpose of paying depositors. 


LOAN SHARKS 


During the biennium the attention of this department 
was called to the fact that two loan companies in the city 
of Omaha through extortionate contracts and arrangements 
were feeding on the misfortunes of over three thousand labor- 
ing people and that said companies in certain instances were 
collecting interest to the extent of 25 per cent. This de- 
partment immediately brought suit against said companies 
in the Supreme Court of the state and has obtained an order 
from the referee which not only enjoins, restrains and pro- 
hibits said unfair practices, and usurious rates of interest, 
but which amounts in substance to an ouster of said com- 
panies from the state. This is another illustration of the 
effective work of this department in protecting the public 
through the equity courts. 


RAILROAD TAX CASES 


The litigation involving the taxes of five of the rail- 
roads of this state has occupied a vast amount of the time 
of this department. 


It began in 1921 and was not concluded until 1928. It 
commenced with the suits filed by the Chicago and North- 
western and the Chicago, St. Paul, Minneapolis and Omaha. 
Later the Chicago, Burlington and Quincy, the Missouri 
Pacific and the Chicago, Rock Island and Pacific also brought 
suits covering taxes for other years, making altogether 
twenty-five such suits. 


The substance of the charges in each of the twenty-five 
cases was that the railroads were over-assessed while other 
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forms of property, and particularly farm lands, were under- 
assessed, and that the resulting discrimination was inten- 
tional. Interlocutory injunctions were granted in all of the 
cases on the basis that the railroads pay seventy-five per cent 
(in two cases sixty per cent) of their taxes based upon the 
assessments. 


The cases were all referred to special masters for the 
purpose of taking the evidence and making findings. After 
protracted hearings two of the masters filed reports. The 
cases were concluded before the third master filed his re- 
port. Under the findings and decisions of the masters the 
railroads were not liable for further payments and were 
declared already to have paid more, under the order requir- 
ing a payment of seventy-five per cent of the taxes levied 
against them, than could legally be charged against them. 
Some of the railroads amended their petitions and asked 
that they be granted judgments for such over-payments. 


Exceptions to the reports of the masters were filed by 
this department on behalf of the defendant State Tax Com- 
missioner and the county treasurers. Upon hearing to the 
court the report of the special masters were set aside, the 
claim for repayments was denied and the defendants were 
allowed, in addition to the seventy-five per cent already paid, 
amounts which aggregated in the several cases upwards of 
three-quarters of a million dollars. All unpaid costs were 
taxed to the plaintiff companies. 


Much pressure and influence were brought to bear upon 
this department in an effort to get us to settle these cases. 
Complaint came from different sources because settlement 
was not made. This department took the stand that under 
the Constitution we were precluded from settling said cases. 
In my opinion the state has recovered approximately 
$800,000 more from the courts by trying these cases than it 
would have recovered by way of settlement. 


As indicative of the time and labor involved in the 
defense of these suits it should be said that the pleadings 


10 REPORT OF ATTORNEY GENERAL 


were long and complicated. Hearings were held before the 
masters at Lincoln, Omaha, Columbus, Grand Island, Sid- 
ney and McCook. Altogether there were upwards of 16,000 
pages of typewritten testimony and a great number of ex- 
hibits, many of which were very extensive and intricate. 
This work was mainly done by the members of the office 
staff, only one outside attorney being employed for a period. 


In addition to the foregoing, there was a suit growing 
out of the taxation of the bridge of the Chicago and North- 
western over the Missouri river at Blair, Nebraska. The 
suit was the culmination of much disagreement between the 
taxing authorities and the owner of the bridge and involved 
quite a sum. The taxing authorities and the state prevailed. 
It should also be added that in the years 1927 and 1928 this 
department gave much time to the Tax Commissioner’s 
office in connection with railroad and other assessments. 
The railroad tax litigation gave rise to many unusual and 
difficult situations in the administration of the revenue laws, 
all of which brought added burdens to this department. 


_ESCHEATS 


During the past biennium the remaining claimants to 

the John O’Connor estate, which has been in litigation since 
' 1913, presented their claims in the county, district and su- 
preme court and were defeated by this department in each. 
The supreme court again holds that the property belongs to 
the State of Nebraska, although at present there is an action 
pending in the Federal District Court seeking to quiet title 
to certain real estate in certain claimants. The last decision 
of our Supreme Court is full answer, in my opinion, to that 
action. In other words, since they were parties in the case 
just decided by our Supreme Court, and since the county 
court where the action started had jurisdiction, certainly 
under all reasonable rules they are precluded from proceed- 
ing in the Federal court. It is said that this estate amounts 
at present to approximately $125,000.00, which should be 
coming to the treasury of the State in the immediate future. 
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LOCAL SELF GOVERNMENT 


While in most of the counties of the state, government 
is functioning about as well as could be expected, in a few of 
the counties of the state, local government is weak and local 
enforcement officers seem unable to curb conditions of law- 
lessness. In many instances we have been obliged to give 
considerable time to helping local officers in enforcing the 
law and in getting local government to function. The neces- 
sity for each unit of government to function properly and 
thus avoid the duplication of expense and effort cannot be 
over-emphasized. If the law cannot be enforced in a county 
by its officers then the county may, for a time at least, be- 
come a liability instead of an asset and a burden instead of 
a help to the state. The problem is simplified greatly 
wherever it is possible to crystallize local law enforcement 
sentiment behind local government. 


ANTI-TRUST LAWS 


In closing my third term as Attorney General, I desire 
to state that my department has maintained, as far as pos- 
sible, a strict enforcement of the anti-trust laws of the state 
in an effort to protect the public against the destructive, 
unfair, competitive methods of organizations that tend 
toward monopoly. 


This work has been carried on notwithstanding the many 
obstacles and difficulties placed in the way of the depart- 
ment, directly and indirectly, by those interested in resist- 
ing such enforcement. However, notwithstanding the efforts 
of the opposition, some measure of success has been secured 
through the courts. The destruction of small business and 
small plants and jobbing houses in the State and the com- 
petitive methods used in several industries have been an 
additional source of economic disturbance and lawlessness. 


These statements are made in the knowledge that the 
methods of business have changed and are changing daily, 
but the laws of our state in dealing with competition and 
competitive methods should be observed or they should be 
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repealed. No public officer has or should have the authority 
to nullify the will of the Legislature as expressed in the 
laws. No change in business methods and no organization 
of business, however great, should be so powerful as to be 
permitted to defy the statutes and laws of the state in which 
these organizations do business. 


Among other things, this department has succeeded in 
curbing violations of the law by the oil industry and has 
secured a decree in the courts preventing unfair discrimina- 
tion and the destruction of the independent dealer and the 
resulting monopoly. It is possible now in the state for an 
independent dealer to function and in a measure at least to 
be protected from the unfair discriminations and tacties so 
frequently practiced heretofore and which have brought un- 
told injury to the people. 


The department has succeeded in a suit in the supreme 
court against several of the large creamery companies of the 
state which were threatening the business and existence of 
several farmers’ cooperative organizations in the state. The 
restraining order obtained in this matter halted the unjust 
and destructive discrimination which threatened their ex- 
istence and this restraining order has been made permanent. 


During the biennium a great interstate power trust 
sought to destroy and prevent the maintaining of independ- 
ent plants in the state by unfair competition. This com- 
bination was selling power to the cities of north Nebraska 
at exorbitant rates and giving poor service and when a city 
sought to release itself from these rates by contracting with 
another company to build a plant, the interstate combina- 
tion discriminated against the new plant in such manner 
as to threaten its destruction. This department grappled 
with these offending companies and prevailed in the district 
court and the companies were held to be in a combination 
in restraint of trade. They were adjudged violators of the 
discrimination laws of the state. They were held as violators 
of four sections of the anti-trust laws of the state and the 
common law as well and the court restrained them from all 
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the acts complained of, saved the competing plant and pro- 
tected the people from their former condition where they 
were subject to such rates and service for power and light as 
the companies might dictate. 


GRAIN EXCHANGE CASE 


A case of unusual importance during the last biennium 
is that known as the State of Nebraska, ex rel O. S. Spillman, 
v. Omaha Grain Eachange, et al. This case involves the 
right of the Omaha Grain Exchange to enact and enforce 
rules which the Legislature found to be detrimental to the 
farmers of the state and prohibited by law. The law is 
known as Senate File No. 228, and was enacted by the Legis- 
lature in 1927. The grain exchange authorities refused to 
obey the law and upon notice from the Attorney General 
that the state would seek to oust the corporation and close | 
the exchange if the law was not complied with, the exchange 
moved to enjoin the Attorney General from enforcing the 
law, which requires that no grain exchange of public markets 
Inay pass a rule interfering with the agreement between the 
buyer and seller as to the weight of grain shipped in car 
load lots through a public market within the state. The 
Omaha market required of shippers using the market to ship 
Omaha weights which resulted in additional charges against 
the grain. The farmers’ elevators and grain growers gen- 
erally were interested in the suit which was tried in the 
district court at Lincoln on the 23rd day of October, 1928. 
Judge Stewart decided in favor of the state and sustained 
the demurrer of the state to the petition of the grain ex- 
change and held the law constitutional. The grain exchange. 
thereupon appealed to the state Supreme Court. The case. 
is of public importance and will undoubtedly be advanced 
by the Supreme Court and a decision rendered in the near 
future. 


May I suggest that the activities of this department on 
behalf of the plain people of the state, and my work in the 
national and international associations of Attorneys General 
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resulted in my being chosen president of the International 
Association of the Attorneys General at its last annual meet- 
ing, held in Seattle. 


I desire to express my deep appreciation for the splendid 
cooperation and help of Honorable George W. Ayres, Honor- 
able T. J. McGuire, Honorable Lloyd Dort, Honorable Hugh 
LaMaster and Honorable Lester Dibble, Assistant Attorneys 
General, and Freda ©. Bayerlein, Caroline L. Ayer, and 
Laura J. Mayer, stenographers in the department. No At- 
torney General ever had a more able or loyal staff. Each 
member has conscientiously and faithfully performed his 
duties for the state and each deserves much credit for the 
notable success of the department in its labors to serve the 
public. The stenographers of the department, by their 
loyalty and carefulness to detail, have also materially aided 
in the success of our work and the effectiveness of the de 
partment. 


I desire to express to the people of Nebraska my deep 
gratitude for the many honors conferred upon me. It has 
been a rare privilege to serve Nebraska for six consecutive 
years or three terms as Attorney General. It is an honor I 
appreciate. 


Respectfully submitted, 


O. S. SPILLMAN, 
Attorney General. 
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CASES DECIDED BY THE SUPREME COURT OF 
NEBRASKA 


No. 25809 


Charles E. Abbott v. State of Nebraska. Assault and 


battery; error to Kearney County; reversed; 220 N. W. 
578. 


No. 26408 


Henry D. Anholtz y. State of Nebraska. Possession of 


liquor; error to Nemaha County; affirmed without opinion. 


No. 26037 


Edith L. Baney, Administratrix of the Estate of George 
W. Baney y. Chicago, Burlington & Quincy Railroad Com- 
pany and the State of Nebraska. Damages; appeal from 
Lancaster County; affirmed; 218 N. W. 424. 


No, 25733 
Henry A. Barnts v. State of Nebraska. Bigamy; error 
to Sarpy County; affirmed; 217 N. W. 591. 


No. 25287 


Henry E. Bartlett v. State of Nebraska. Murder; error 
to Kearney County; affirmed; 211 N. W. 994. 


No. 26425 


Edward A. Beck y. State of Nebraska. Possession of 
intoxicating liquor; error to Adams County; sentence modi- 
fied and judgment affirmed as modified; 221 N. W. 958. 
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No. 25852 


R. W. Bourne y. State of Nebraska. Murder second 
degree; error to Dawes County; reversed; 216 N. W. 173. 


No. 26293 


John H. Brandt y. State of Nebraska. Contempt; error 
to Boyd County; affirmed; no opinion. 


No. 25928 
Floyd Brott v. State of Nebraska. Chicken stealing; 
error to Lancaster County; affirmed; no opinion. 
No. 25602 
David 0. Brown y. State of Nebraska. Forgery; error 
to Custer County; reversed; 212 N. W. 625. 
No. 25603 


David O. Brown and One Ford Automobile, Engine 
No. 8525190 v. State of Nebraska. Liquor; error to Custer 
County; affirmed; 213 N. W. 339. 


No. 25384 
Lee Browne vy. State of Nebraska. Burglary; error to 
Thurston County; affirmed; 212 N. W. 426. 
No. 26015 


Thomas J. Burton v. State-of Nebraska. Liquor; error 
to Thomas County; affirmed; no opinion. 


No. 25909 


In re application of James Carbino for writ of habeas 
corpus, Saraha Fancuillo v. William T. Fenton. Constitu- 
tional question; appeal from Lancaster County; affirmed; 
219 N. W. 846. 
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No. 25442 


Frank Carter v. State of Nebraska. Murder first de- 
gree; error to Douglas County; affirmed; 212 N. W. 614. 


No. 24896 


City of Chadron v. State of Nebraska. Claim for dam- 
ages by reason of destruction of pipeline; appeal from, Lan- 
caster County; reversed; 214 N. W. 297, 215 N. W. 137. 


No. 25517 


Frank Cirian y. State of Nebraska. Possession of in- 
toxicating liquor; error to Douglas County; affirmed; no 
opinion. 


No. 25804 


E. G. Colling v. State of Nebraska. Wife and child 
abandonment; error to Adams County; dismissed so far 
as it relates to wife abandonment, and failure to support 
child, remanded for further proceedings; 217 N. W. 87. 


No. 25704 
James Coxbill vy. State of Nebraska. Liquor; error to 
Nuckolls County; reversed; 214 N. W. 256. 
No. 25923 


James Coxbill y. State of Nebraska. Unlawful sale of 
liquor; error to Clay County; affirmed, except as to that 
part of sentence imposing’ both fine and imprisonment which 
is reversed and cause remanded for an authorized sentence; 
218 N. W. 414. 


No. 25962 


Faune M. Crawford y. State of Nebraska. Man- 
slaughter; error to Adams County; affirmed; 216 N. W. 294. 
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No. 26070 


Faun M. Crawford y. State of Nebraska. Liquor; error 
to Adams County; reversed; 218 N. W. 421. 


No. 25457 
Paul Crommett y. State of Nebraska. Possession of 
intoxicating liquor; error to Cherry County; reversed; 213 
N. W. 743. 
No. 26436 


Eugene Crow y. State of Nebraska. Liquor; error to 
Dundy County; affirmed; no opinion. 


No. 25700 


Bert M. Davis y. State of Nebraska. Murder first de- 
gree; error to Red Willow County; affirmed; 215 N. W. 785. 


No. 26875 


Lewis Ford Denison y. State of Nebraska. First degree 
murder; error to Buffalo County; affirmed; 221 N. W. 683. 


No. 25975 


George O. Dovey v. State of Nebraska. Receiving de- 
posit of public funds in excess of bond furnished by bank; 
error to Cass County; affirmed; 218 N. W. 390. 


William L. Dowling v. Chicago & Northwestern Rail- 
way Company. Appeal from order of the Nebraska State 
Railway Commission in regard to switching movements over 
certain crossings at Norfolk; dismissed on stipulation. 
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Fred J. Driver, Jr., and H. R. Mitchell v. State of Ne- 
braska, Assault and battery; error to Douglas County; 
reversed; 218 N. W. 588. 


No. 25838 
Norris Dunlap y. State of Nebraska. Sale of liquor; 
error to Dixon County; reversed; 217 N. W. 89. 
No. 25479 


Farmers & Merchants Telephone Company of Alma y. 
Orleans Community Club. Appeal from order of State Rail- 
way Commission regarding operation of Orleans telephone 
exchange; affirmed; 218 N. W. 583. 


No. 25868 


C. J. Farrington and Jack Wrinkle vy. State of Nebraska. 
Liquor; error to Scotts Bluff County; proceeding dismissed ; 
218 N. W. 590. 


No. 25991 


Lovane Fitzsimmons y. State of Nebraska. Assault 
with intent to murder; error to Dodge County; reversed; 
218 N. W. 83. 


No. 26385 


Ferl Flanagan and James Burrus y. State of Nebraska. 
Cattle stealing; error to Furnas County; affirmed; 221 
N. W. 420. 


No, 25533 


J. J. Flannigan v. State of Nebraska. Peddling gro- 
eeries by samples without license; error to Platte County; 
affirmed; no opinion. 
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No. 26539 


Katherine Garton y. State of Nebraska. Suspension of 
sentence; error to Fillmore County; affirmed without 
opinion. 


No. 25926 
George Gormley y. State of Nebraska. Liquor; error 
to Buffalo County; affirmed; no opinion. 
No, 26314 
Burton Gorton y. State of Nebraska. Embezzlement; 
error to Otoe County; affirmed; 221 N. W. 689. 
No. 25862 
Charles E. Green y. State of Nebraska. Liquor; error 
to Holt County; affirmed; no opinion. 
No. 25865 


Samuel Green y. State of Nebraska. Unlawful posses- 
sion of liquor; error to Hamilton County; judgment as to 
first count affirmed; reversed and remanded as to second 
count; 218 N. W. 482. 


No. 26374 


Curtis Grimm y. State of Nebraska. Possession of still; 
error to Sioux County; affirmed without opinion. 


No. 25934 


Chapman Halbert, Louis Halbert and Mrs. Louis Hal- 
bert, first and true name unknown y. State of Nebraska. 
Chicken stealing; error to Richardson County; affirmed 
as to Chapman Halbert; reversed and remanded as to Louis 
Halbert and Mrs. Louis Halbert; 215 N. W. 459. 
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No. 25209 


Clark Hankins y. State of Nebraska. Embezzlement; 
error to Buffalo County; affirmed; 213 N. W. 344. 


No. 25887 


H. M. Harris y. State of Nebraska. Robbery; error to 
’Hall County; affirmed; no opinion. 


No. 26281 


Henry Hawk y. W. T. Fenton. .Habeas corpus; appeal 
from Lancaster County; affirmed; no opinion, 


No. 25810 
Albert W. Hill v. State of Nebraska. Murder first de- 
gree; error to Sheridan County; affirmed; 215 N. W. 789. 
No. 25739 
John Hiller y. State of Nebraska. Mayhem; error to 
Dawson County; affirmed; 218 N. W. 386. 
No. 24917 
August E. Holmberg y. Chicago, St. Paul, Minneapolis 
& Omaha Raitway Company. Order to construct under- 


ground crossing for stock; appeal from Nebraska State 
Railway Commission; affirmed. 


No. 26129 


Charles H. Hulbert vy. William T, Fenton, Warden of 
State Penitentiary. Habeas corpus; appeal from Lancaster 
County; reversed with directions; 215 N. W. 104. 
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No. 25290 
Dan S. Hynes vy. State of Nebraska. Bank robbery; 
error to Dakota County; affirmed; 213 N. W. 347. 
No. 26455 
Veryl Johnson y. State of Nebraska. Liquor; error to 
Furnas County; affirmed without opinion. 
No. 25368 


Alphonso Julian y. State of Nebraska. Robbery; error 
to Otoe County; affirmed;, no opinion. 


No. 25639 


Elizabeth Kennedy, Intervenor y. State of Nebraska. 
Ownership of auto in liquor case; appeal from Gage County ; 
reversed; 219 N. W. 381. 


No. 25815 


Burl C. Kirk v. W. T. Fenton. Habeas corpus; appeal 
from Lancaster County; affirmed; no opinion. 


No. 26101 
Peter P. Kleinschmidt vy. State of Nebraska. Hog steal- 
ing; error to Cedar County; reversed; 218 N. W. 384. 
No. 26535 


Frank’ Kralik y. State of Nebraska. Liquor; error to 
Saunders County; affirmed without opinion. 


No. 25825 


Edward Krug v. State of Nebraska. Rape; error to 
Richardson County; reversed; 216 N. W. 664. 
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No. 26494 


Conrad Kuxhaus y. State of Nebraska. Possession of 
mash; error to Scotts Bluff County; affirmed; 221 N. W. 
439. 


No. 260738 


Lexington Mill and Elevator Company, a corporation, 
and John G. Nygren y. Charles A. Randall, John H. Miller 


and John E. Curtiss, as members of the Nebraska State Rai 


way Commission and the Nebraska State Railway Commis: 
sion. Action in equity to restrain defendants from declar- 
ing plaintiffs elevator to be public warehouse, injunction ; 
appeal from Lancaster County; reversed; 219 N. W. 12. 


No, 25843 


Edward P. Lewis v. State of Nebraska. Assault and 
rape; error to Box Butte County; affirmed; 214 N. W. 302. 


No, 26444 


Arthur Lindley v. State of Nebraska. Liquor; error to 
Saunders County; reversed; 221 N. W. 706. 


No, 26124 


Horace Ralph McColley vy. State of Nebraska. Assault 
to commit rape; error to Douglas County; affirmed; 218 
‘N. W. 129. 


Nos. 26354 and 263855 


McDonald State Bank of North Platte, Nebraska, et al. 
y. Samuel R. Derryberry, Treasurer of Lincoln County, Ne- 
braska, ct al. 

First National Bank of Hershey, Nebraska, v. Samuel 
at. Derryberry, Treasurer of Lincoln County, Nebraska, et 
al. Taxation; appeal from Lincoln County; dismissed at 
costs of appellants. 
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No. 25710 
Martin McElhaney v. William T. Fenton. Habeas 


corpus; appeal from Lancaster County ; affirmed; 212 N. W. 
612. 


No. 26010 
Harry McIntyre y. State of Nebraska. Intent to wound; 
error to Thomas County; affirmed; 218 N. W. 401. 


No. 25727 
_______ Charles Earl Marshall v. State of Nebraska. Forgery 
and uttering forged instruments; error to Sarpy County; 
sentence modified and judgment affirmed; 215 N. W. 564. 


No. 26044 
Waylon J. Miller vy. State of Nebraska. Misdemeanor, 


abuse of live stock; error to Gage County; affirmed; 218 
N. W. 748. 


No. 24463 
Missouri Pacific Railroad Corporation in Nebraska vy. 
Nebraska State Railway Commission. Appeal from order 
of the Nebraska State Railway Commission directing the 
Missouri Pacific Railroad Corporation to permit the use of 
its team tracks at Omaha; affirmed; 215 N. W. 138. 


No. 25816 


Henry Myers, also known as Henry Meier vy. State of 
Nebraska. Sale of intoxicating liquor; reversed and re- 
manded with directions to impose sentence under provisions 
of Section 3288, Compiled Statutes, 1922; 216 N. W. 807. 


No. 25777 
John Nelson y. State of Nebraska. Liquor; error to 
Phelps County; affirmed; no opinion. 
No. 25778 , 
Oscar Nelson y. State of Nebraska. Liquor; error to 


Phelps County; reversed on first count and dismissed, re- 
versed and remanded as to second count; 216 N. W. 556. 


_ 
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No. 25873 


Harry Nevels y. State of Nebraska. Robbery; appeal from 
Douglas County; affirmed; no opinion. 


No. 26328 


William Noonan y. State of Nebraska. Assault with 
intent to commit rape; error to Cuming County; affirmed; 
221 N. W. 434. 


No. 25783 


In re Estate of John O’Connor, deceased. Attorney fees 
in estate; appeal from Adams County; affirmed; no opinion. 


Nos. 26457, 26462 and 26464 
In re Estate John O’Connor. 


Elizabeth O’Connor Burgoyne, et al. v. State of Ne- 
braska. 


Charles M. O’Connor, et al. vy. State of Nebraska. 


Anna Beebe, et al. vy. State of Nebraska. Determination 
of heirship; appeal from Adams County; affirmed; 222 
N. W. 57. 


No, 26730 


Margaretha Catharine Ohle y. Karl Brocks, et al., and 
Mathew Scholl, et al. State of Nebraska, Intervenor. 
Partition; appeal from Adams County; argued and _ sub- 
mitted. 


No. 26011 
Arnold Olsen y. State of Nebraska. Assault and bat- 
tery; error to Kearney County; affirmed. 


No. 26574 


Max M. Oppfelt v. State of Nebraska. Liquor; error to 
York County; affirmed; 221 N. W. 708. 
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No. 25860 


The Pantorium y. Harry J. McLaughlin, et al. Injunc- 
tion; appeal from Douglas County; affirmed; 215 N. W. 
798. 


No. 25347 
Stephen Parnell v. State of Nebraska. Murder first 
degree; error to Douglas County; affirmed; 214 N. W. 11. 
No. 25906 
Maurice Peterson vy. State of Nebraska. Statutory rape; 
error to Morrill County; affirmed; 216 N. W. 823. 
No. 25848 
Paul Peterson y. State of Nebraska. Highway robbery; 
error to Douglas County; affirmed; 212 N. W. 610. 
No. 25331 
Joseph Pickus, doing business as Pickus Engineering 
& Construction Company v. State of Nebraska. Error to 
Lancaster County; affirmed; 215 N. W. 129. 
No. 26322 
Lewis Purvis v. State of Nebraska. Incest; error to 
Adams County; affirmed; 220 N. W. 599. 
No. 26230 
Michael Regan, alias Jack Regan, v. State of Nebraska. 
Robbery; error to Dodge County; affirmed; 218 N. W. 737. 
No. 25779 


In the matter of the application of Kate Resler, also 
known as Kate Davis, for a writ of habeas corpus. Original 
action; petitioner discharged; 212 N. W. 765. 
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No. 25932 
C. H. Runyan v. State of Nebraska. Murder second 
degree; error to Lincoln County; reversed; 216 N. W. 656. 
No, 25971 
Thomas Salisbury v. State of Nebraska. Manslaughter; 
error to Pierce County; reversed; 216 N. W. 820. 
No. 25550 
Nick Salistean vy. State of Nebraska. Arson; error to 
Douglas County; affirmed; 215 N. W. 107. 
No. 25434 


County of Sarpy v. Omaha & Southern Interurban Rail- 
way Company. Construction of overhead crossing; appeal 
from Nebraska Railway Commission; reversed and dis- 
missed; 218 N. W. 403. 


No. 26549 


John O. Schmidt v. E. J. Irwin. To determine method 
for taxation of motor yehicles; appeal from Saunders 
County; affirmed without opinion. 


No. 25367 
“William Shaner y. State of Nebraska. Contributing to 
delinquency of minor; error to Otoe County; affirmed; no 
opinion. 
No. 25538 
Frank E. Sharp v. State of Nebraska. Murder first de- 


gree; error to Lancaster County; reversed; 214 N. W. 643. 


No. 26320 


Frank E. Sharp y. State of Nebraska. Murder first de- 
gree; error to Lancaster County; affirmed; 220 N. W. 292. 


+ 
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No. 25927 


Jerry Shea y. State of Nebraska. Illegal transporta- 
tion of liquor; error to Lancaster County; affirmed; no 
opinion, 

No. 26292 
William Slezak v. State of Nebraska. Assault with 


intent to commit rape; error to Fillmore County; modified 
and affirmed; 219 N. W. 796. 
No. 24527 


State of Nebraska y. Bone Creek Township. Suit to 
reimburse state for paving road; appeal from Butler County ; 
reversed; 214 N. W. 66. 


No. 26579 
State of Nebraska v. Art Boyd. Coram nobis; appeal 


from Otoe County; reversed and dismissed; 220 N. W. 281. 


No. 25856 


State of Nebraska vy. Farmers Mutual Telephone Com- 
pany. Install and keep system of accounting; appeal from 
Howard County; affirmed; no opinion. 


No. 26808 ; 3 


State of Nebraska v. Henry H. Lovell. Contempt of 
court; original action; argued and submitted; defendant 
sentenced to imprisonment for ten days in Douglas County 
jail, he to pay costs of prosecution. 


No. 26273 


State of Nebraska, ex rel, Liberty High School District 
of Sioux County, Nebraska, and C. W. Schomp, Roy Surber 
and Frank E. Powell, constituting the Board of Trustees of 
said High School District, v. L. B. Johnson, Auditor of 
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Public Accounts of the State of Nebraska. Original appli- 
eation for writ of mandamus; application dismissed; 216 
N. W. 828. 


No. 26607 
State of Nebraska upon the relation of City of Lincoln 


——. Auditor of Public Accounts. Original mandamus; writ 
allowed; 220 N. W. 273. 


No. 25116 


State of Nebraska on relation of Samuel O’Brien y. 
Board of Commissioners of Educational Lands and Funds, 
et al. Mandamus; appeal from Lancaster County; affirmed; 
216 N. W. 818. 


No. 26649 
State of Nebraska ex rel, O. S. Spillman, Attorney Gen- 


eral y. Beatrice Creamery Company, et al. Injunction; 
stipulation in re restraining order allowed. 


No. 26474 


State of Nebraska, ex rel, O. 8S. Spillman, Attorney Gen- 
eral v. Beck Finance Corporation. Original; loan shark; 
restraining order issued; permanent injunction recom- 
mended by L. J. Te Poel, Referee to the court. 


No. 26475 
State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral v. Central Purchasing Company. Original; loan shark; 
restraining order issued; permanent injunction recom- 
mended by L. J. Te Poel, Referee to the court. 


No. 25622 


State of Nebraska on the relation of O. S. Spillman, 
Attorney General y. Chicago, St. Paul, Minneapolis and 
Omaha Railway Company, a corporation. Mandamus train 
equipment; appeal from Douglas County; affirmed; 212 
N. W. 535. 
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No. 26260 


State of Nebraska, ex rel, Ora S. Spillman, Attorney 
General v. Federated Merchants Mutual Insurance Com- 
pany. Quo Warranto; appeal from Lancaster County; 
affirmed; 219 N. W. 847. 


No. 24924 


State of Nebraska, ex rel, O. S. Spillman and Charles 
D. Robinson y. First National Bank of Carroll, et al. In- 
demnity bond bank deposits; affirmed as to defendants D. R. 
Thomas, John Davis, Alfred Thomas and T. J. Thomas, 
reversed with directions to enter judgment against First 
National Bank, Carroll, and Chas. H. Randall, Receiver; 
214 N. W. 626. 


No. 25619 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral vy. George Heldt. Appeal from Saunders County; 
reversed; 213 N. W. 578. 


No. 26349 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral v. William T. Wallace and J. B. Montgomery. Original 
action; exceptions to report of referee; report of referee 
confirmed and approved; injunction now in force made per- 
manent; 221 N. W. 712. 


No. 26783 


State of Nebraska, ex rel, Roy Stephens v. Frank Marsh, 
Secretary of State of the State of Nebraska. Mandamus; 
original action; proceedings dismissed; 221 N. W. 708. 


No. 25786 


State of Nebraska on the relation of E. J. Swindell v. 
E. F, Aldrich, as County Superintendent of Harlan County, 
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Nebraska, and J. K. Richmond, as County Clerk of Harlan 
County. Mandamus; appeal from Harlan County; affirmed; 
no opinion. 

No. 26123 


Laurin D. Springer v. State of Nebraska. Wife aban- 
donment and non-support; error to Buffalo County ; affirmed ; 


No. 25726 


Andrew Stellman v. State of Nebraska. Hog stealing; 
error to Dawson County; affirmed; no opinion. 


No. 26074 


Cecil Stoddard y. State of Nebraska. Burglary; error 
to Otoe County; affirmed; no opinion. 


No. 26360 


Richard Stowe v. State of Nebraska. Grand larceny; 
error to Douglas County; reversed; 220 N. W. 826. 


No. 25288 


Frank Styskal y. State of Nebraska. Shooting with in- 
tent to wound; error to Seward County; reversed; 215 
N. W. 465. 


No. 25509 


James O. Swogger v. State of Nebraska. Statutory 
rape; error to Thayer County; reversed; 214 N. W. 70, 218 
N. W. 416. 


No. 25827 


Henry Tessmer y. State of Nebraska. Transportation 
of intoxicating liquor; error to Thurston County; affirmed; 
no opinion. 
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No. 25888 
Victor Vavra y. State of Nebraska. Grand larceny; 
error to Saline County; affirmed; no opinion. 
No. 25968 
J. Richard Webster y. State of Nebraska. Assault; 
error to Saunders County; affirmed; no*opinion. 
0. 26341 
William M. J. Wegner y. State of Nebraska. Illegal 
practice of medicine; error to Holt SMEG | affirmed; 221 
N..W. 959. 
No. 26059 
John Wehenkel y. State of Nebraska. Murder first de- 
gree; error to Madison County; reversed; 218 N. W. 1387. 
No. 25846 


City of Wilber, et al v. Chicago, Burlington & Quincy 
Railroad Company. Appeal from order of the Nebraska 
State Railway Commission directing defendant to construct 
a station building at Wilber; case dismissed on stipulation. 


No. 26268 
George Wilkins vy. State of Nebraska. Claim for ser- 
vices; appeal from Lancaster County; reversed with direc- 
tions; 219 N. W. 9. 
; No. 253879 
Fred Williams vy. State of Nebraska. Murder second 
degree; error to Douglas County; affirmed; 212 N. W. 606. 
No. 26553 


Mona M. Wilson y. State of Nebraska. Murder first 
degree; error to Sheridan County; reversed; 222 N. W. 47. 


No. 25937 


Stanley Wroblewski v. State of Nebraska. Liquor; 
error to Sherman County; affirmed; no opinion. 
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No. 26780 
Roy Babcock v. State of Nebraska. Receiving and buy- 
ing stolen property; error to Otoe County; pending. 
No. 26767 


Irving M. Blanchard y. State of Nebraska. Rape; error 
to Dawes County; pending. 


No. 26644 
R. W. Bourne y. State of Nebraska. Murder second 
degree; error to Dawes County; argued and submitted. 
No. 26533 
Victor Broquet vy. State of Nebraska. First degree 
murder; error to Furnas County; argued and submitted. 
No. 26596 
Lisbon Carmichael y. State of Nebraska, Perjury; error 
to Jefferson County; argued and submitted. 
No. 26703 
James Coxbill v. State of Nebraska. Liquor; error to 
Clay County; pending. 
No. 26610 
Conrad Eckhardt y. State of Nebraska. Liquor; error 
to Kearney County; pending. 
No. 26893 


Cecil F. Galloway v. Emil E. Wolfe, Joseph F. Bauer, 
A. F. Vrba, first and real name unknown, and Scott’s Lake 
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Outing Club. Sunday dancing; appeal from Saunders 
County; argued and submitted. 


No. 26591 


Robert R. Garrett y. State of Nebraska. First degree 
murder; error to Box Butte County; argued and submitted. 


No. 26664 


James I. Graeme and Cyril V. Hamilton vy. State of Ne- 
braska. Grand larceny; error to Scotts Bluff County; 
pending. 


No. 26563 


Clarence D. Graf v. State of Nebraska. False repre- 
sentation; ‘error to Gage County; pending. 


No. 26387 


Theodore Griess y. State of Nebraska. Embezzlement; 
error to Clay County; argued and submitted. 


No. 26541 


George H. Lahners y. State of Nebraska; No fund 
check; error to Thayer County; pending. 


No. 26612 


William Miller y. H. J. McLaughlin, Secretary of the 
Department of Agriculture for the State of Nebraska, and 
Frank O’Connell, Chief Game Warden, for the State of 
Nebraska. Injunction; appeal from Lancaster County; 
pending. 


No. 26389 


Herbert T. Pembrook y. State of Nebraska. Murder 
second degree; error to Clay County; argued and submitted. 
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No. 26309 . 


William F. Shear y. State of Nebraska. Damages to high- 
way; appeal from Dodge County; pending (test case on 
suits authorized by legislature). 


No. 26724 
Henry Sherman y. State of Nebraska. First degree 
murder; error to Dawes County; pending. 


No. 26235 
Ulysses 8. G. Shirley v. County of Harlan in the State 
of Nebraska, et al. Constitutionality of Chapters 56 and 
185, Session Laws, 1927; appeal from Harlan County; ar- 
gued and submitted. 


No. 26821 
State of Nebraska, ex rel, J. I. Case Threshing Machine 
Company, a Wisconsin corporation v. Frank Marsh, Secre- 
tary of State of the State of Nebraska. Occupation tax; 
appeal from Lancaster County; argued and submitted. 


No. 26291 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral vy. Interstate Power Company, et al. Injunction; anti- 
discrimination; appeal from Cedar County; argued and 
submitted. 


No. 26159 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral y. John M. Priest. Disbarment; appeal from the find- 
ings and report of the Honorable Harry L. Norval, Referee ; 
pending. 


No. 26720 


S. C. Tappan v. State of Nebraska. Liquor; error to 
Logan County; pending. 
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No. 26749 
Fred Trimble y. State of Nebraska. Robbery; error to 
Richardson County; pending. 
No. 26562 
Von Farson y. State of Nebraska. Intent to wound; 
error to Nemaha County; argued and submitted. 
No. 26335 
J. E. Wakeley y. State of Nebraska. Forgery; error to 
Douglas County; argued and submitted. 
No. 26741 


Gertrude Williams v. State of Nebraska. Unlawful 
practice of medicine; error to Nance County; pending. 
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MUNICIPAL COURT CASES 


Howard M. Goulding vy. State of Nebraska. City of 
Omaha. Claim for payments of occupation tax illegally 
made for seventeen years; suit authorized by Senate; 
plaintiff entitled to recover for amount of taxes; appealed 
to district court. 
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CASES IN COUNTY COURT 


In the Matter of the Estate of John O’Connor, deceased. 
Adams County. Claim of E. E. Danly for attorney fees; 
claim disallowed and appealed to the district court. 


State of Nebraska vy. H. N. Crandall. Cass County. 
Complaint filed because of excessive speed in the operation 
of a common carrier motor bus; dismissed. 


State of Nebraska vy. Fred Cunningham. Sioux County. 
Violation of liquor law; defendant guilty; appealed to the 
district court. 


State of Nebraska v. T. J. Peltz. York County. Failure 
to file insurance policy with the Nebraska State Railway 
Commission covering operation of common carrier motor 
bus; defendant plead guilty; fine imposed. 


State of Nebraska vy. Any Snyder, Roy H. Tatlow, John 
Sharp, George Sickle, Clarence White, Charles S. Wineteer 
and Frank B. Lhotak. Garfield County. Fraud to collect 
insurance; defendants bound over and Snyder elected to 
have appeal tried in district court. 


In the Matter of the Estate of Frank Znojemsky. Fill- 
more County. Claim made that heirs have been located and 
that fact presented to the court; pending. 
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DISTRICT COURT CASES 


Sophie D. Baright v. Sheldon R. Baright, State of © 
Nebraska, Intervenor. Douglas County. Gasoline tax, 
intervened to protect state’s rights; court denied petition 
of intervenors. 


Farrell Booth v. William T. Fenton, Warden of the 
State Penitentiary. Lancaster County. Habeas Corpus; 
writ denied. 


In the Matter of the Application of Frank Brady for 
a Writ of Habeas Corpus. Lancaster County. Writ denied 
and defendant remanded to custody of the Warden of the 
Penitentiary. 


In re Application for Writ of Habeas Corpus of Eliza- 
beth Brott. Lancaster County. Writ denied. 


Joseph Chab, Charles Crick, William Tobiska, James 
Taboreh, Anton Pospisil and William Weller v. L. B. John- 
son, as Auditor of the Public Accounts of the State of 
Nebraska, W. E. Wade, W. R. Stewart, Iva L. Nelson, 
F. R. Mares and J. G. Potter, acting as the School Board 
in District No. 44 of Saline County, Nebraska. Lancaster 
County. Permanent injunction against registration of 
bonds; decree for defendants; restraining order dissolved. 


In the Matter of F. Favars. Douglas County. Italian 
private bank failure; convicted. 


Henry Dietz vy. David G. Griffith. Lancaster County. 
Habeas corpus; writ denied and relator remanded to cus- 
tody of Nebraska State Hospital for Insane. 


In the Matter of the Application of Henry Hawk for 
a Writ of Habeas Corpus. Lancaster County. Writ de- 
nied; appealed to Supreme Court. 
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Charles H. Hulbert v. William T. Fenton, Warden of 
the State Penitentiary. Lancaster County. Habeas Cor- 
pus; writ allowed; appealed to Supreme Court. 


Walter R. Kent v. State of Nebraska. Box Butte 
County. Permission granted by Senate to sue state for 
damage to corn by wild ducks because refuge was not pro- 
vided for birds; demurrer sustained. 


S. S. Kresge Company v. Lincoln Frost, as Secretary 
of the Department of Public Welfare of Nebraska and 
Henry Beal as County Attorney of Douglas County, Ne- 
’ braska. Douglas County. Injunction to restrain enforce- 

ment of provisions of pharmacy act; restraining order 
allowed. 


Hazel Kurz y. State of Nebraska. Douglas County. 
Negligence of certain employees of the University Hospital, 
a state institution; demurrer overruled. 


Joseph C. Laughlin v. State of Nebraska. Saunders 
County. Claim for damage to automobile colliding with 
highway maintainer car belonging to state; suit authorized 
by legislature; argued and submitted and taken under 
advisement; judgment held up pending case of Shear vy. 
State in Dodge County appealed to supreme court. 


Lexington Mill & Elevator Co. v. Nebraska State 
Railway Commission. Lancaster County. Petition for 
order and decree enjoining the Commission from enforcing 
the grain warehouse law; suit dismissed; appealed to the 
supreme court. 


William A. MeNeel y. State of Nebraska. Lincoln 
County. Suit authorized by the Legislature; damages for 
breach of contract; motion of plaintiff sustained as to first 
part and part of answer of defendant is stricken and bal- 
ance of motion of plaintiff overruled. 
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William Mericle v. George W. Marsh, Auditor of Pub- 
lic Accounts of the State of Nebraska, et al. Lancaster 
County. Claim for payment of compensation award; court 
found plaintiff entitled to recover. 


William Miller v. H. J. McLaughlin, first and real 
name unknown, Secretary of the Department of Agricul- 
ture, for the State of Nebraska and Frank O’Connell, 
Chief Game Warden, for the State of Nebraska. Lan- 
caster County. Authority of state to prohibit the taking 
of fish by seines or traps from the Missouri River; per- 
manent injunction granted; appealed to supreme court. 


Michael J. Moran y. State of Nebraska. Gage County. 
Personal injuries and damages to automobile, on account 
of negligence on part of military officers connected with 
the State University; suit authorized by legislature; de- 
murrer of state sustained. 


Nine Mile Irrigation District v. State of Nebraska. 
Scotts Bluff County. Suit authorized by legislature; dam- 
ages caused by diversion of water from canal by reason of 
construction of bridge; judgment for plaintiff; appealed to 
supreme court. 


In the Matter of the Estate of John O’Connor, de- 
ceased. Adams County. Claim of E. E. Danly for attorney 
fees; claim disallowed and appealed to the supreme court. 


Omaha Grain Exchange, a corporation, Omaha Elevya- 
tor Company, a corporation, Farmers Terminal Elevator 
Company, a corporation, Trans-Mississippi Grain Company, 
a corporation and Nye & Jenks Grain Company, a corpora: 
tion, suing in behalf of themselves and others similarly 
situated v.’O. S. Spillman, Attorney General of the State 
of Nebraska. Lancaster County. Injunction; argued on 
demurrer and demurrer sustained; appealed to supreme 
court. 
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Peterson, Shirley & Gunther vy. State of Nebraska. 
Lancaster County. Claim for performance of work on 
public highways; amended petition filed; pending. 


Morris M. Rosenblatt, doing business as Consumers 
Oil Company v. Department of Agriculture of the State of 
Nebraska, Harry J. McLaughlin, as Secretary of the De- 
partment of Agriculture of the State of Nebraska, Truman 
W. Bass, as Chief Clerk of the Gasoline Tax Division of 
the Department of Agriculture of the State of Nebraska; 
Douglas County. Appeal from order of the Department 
of Agriculture revoking license; pending. 


Sophia Samuelson v. County of Nance, Nebraska, Fred 
Anderson; William Flaherty; George Matson; Walter Nel- 
son; The Township of East Beaver, Nance County, Ne- 
braska; The Department of Public Works, State of Ne- 
braska. Nance County. Damages caused by diversion of 
flood waters by reason of constructing culverts, etc., on 
highways; injunction; pending. 


William F. Shear v. State of Nebraska. Dodge County. 
Personal injuries growing out of accident on highway; suit 
authorized by legislature; demurrer sustained; appealed to 
supreme court. (Many cases are pending on same proposi- 
tion of law, awaiting decision of supreme court in this 
case. The cases are ones where the legislature in 1927 
granted them permission to sue the state). 


Charles W. Sheren vy. State of Nebraska. Dakota 
County. Suit authorized by legislature; claim for damages 
for injuries sustained; demurrer sustained and action dis- 
missed. 


State of Nebraska, ex rel, J. I. Case Threshing Ma- 
chine Company, a corporation v. Frank Marsh, Secretary 
of State of the State of Nebraska. Lancaster County. 
Collection of foreign corporation occupation fee; argued 
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on demurrer; demurrer overruled; appealed to supreme 
court. 


State of Nebraska, ex rel, John P. Leininger v. Kirk 
Griggs, Secretary of the Department of Trade and Com- 
merce, and the Department of Trade and Commerce. Lan- 
caster County. Mandamus; pending. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General vy. Emor 8S. Ballou. Saunders County. Refusal 
to submit cattle for tuberculin tests; restraining order 
allowed; permanent. injunction denied. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General vy. Fred Bergman. Saunders County. Refusal 
to submit cattle for tuberculin tests; temporary injunction 
allowed; permanent injunction denied. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General v. Peter K. Biggerstaff. Saunders County. Re- 
fusal to submit cattle for tuberculin tests; temporary in- 
junction allowed; permanent injunction denied. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General v. Arthur G. Brainard. Saunders County. Re- 
fusal to submit cattle for tuberculin tests; restraining 
order allowed; permanent injunction denied. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General vy. Brictson Manufacturing Company. Douglas 
County. Quo Warranto; finding for state and trustees 
appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General vy. John Dierks, et al. Douglas County. Refusal 
to submit cattle for tuberculin tests; dismissed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General v. Henry G. Dierks. Saunders County. Refusal 
to submit cattle for tuberculin tests; permanent injunction 


issued. 
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State of Nebraska, ex rel, O. S. Spillman, Attorney 
General vy. Claus Drews. Saunders County. Refusal to 
submit cattle for tuberculin tests; restraining order al- 
lowed; permanent injunction denied. 


State of Nebraska, ex rel, Ora S. Spillman v. Feder- 
ated Merchants Insurance Company. . Lancaster County. 
Quo warranto; demurrer of defendant to petition sustained. 


State of Nebraska, ex rel, Ora S. Spillman, Attorney 
General y. First State Bank, Bethany, Nebraska, a corpora- 
tion. Lancaster County. Quo warranto; information and 
petition filed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General v. Thomas Frahm. Saunders County. Refusal to 
submit cattle for tuberculin tests; restraining order al- 
lowed; permanent injunction denied. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General y. R. E. Frazier. Saunders County. Refusal to 
submit cattle for tuberculin tests; temporary injunction 
allowed; permanent injunction denied. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General vy. Henry Hansen. Douglas County. Refusal to 
submit cattle for tuberculin tests; temporary injunction is- 
sued; pending. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General v. John Heldt. Saunders County. Refusal to sub- 
mit cattle for tuberculin tests; restraining order allowed; 
permanent injunction denied. 


State of Nebraska, ex rel, O. 8. Spillman, Attorney 
General v. George Heldt. Saunders County. Refusal to 
submit cattle for tuberculin tests; injunction issued pending 
decision in test case appealed to supreme court; reversed 
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State of Nebraska, ex rel, O. 8S. Spillman, Attorney 
General y. William Heldt. Saunders County. Refusal to 
submit cattle for tuberculin tests; restraining order al- 
lowed; permanent injunction denied. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General vy. Johh. Hemingsen. Saunders County. Refusal 
to submit cattle for tuberculin tests; restraining order al- 
lowed; permanent injunction denied. 


- State of Nebraska, ex rel, O. S. Spillman, Attorney 
General vy. Inter-State Power Company, et al. ' Cedar 
County. Anti-discrimination in electric energy; permanent 
injunction granted; appealed to supreme court. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General v. John G. Johnson. Saunders County. Refusal 
to submit cattle for tuberculin tests; restraining order al- 
lowed; permanent injunction denied. 


State of Nebraska, ex rel, O. 8. Spillman, Attorney 
General v. Geo. 8S. Kistler. Adams County. Refusal to 
submit cattle for tuberculin tests; pending. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General v. Louis Knudtsen. Cedar County. Refusal to 
submit cattle for tuberculin tests; pending. . 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General vy. Fred Miller. Saunders County. Refusal to 
submit cattle for tuberculin tests; restraining order al~ 
lowed; permanent injunction denied. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General vy. Henry Miller. Saunders County. Refusal to 
submit cattle for tuberculin tests; restraining order al- 
lowed; permanent injunction denied. 
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State of Nebraska, ex rel, O. S. Spillman, Attorney 
General v. Henry Mumm. Saunders County. Refusal to 
submit cattle for tuberculin tests; restraining order allowed ; 
permanent injunction denied. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General v. Henry Niedfelt. Saunders County. Refusal to 
submit cattle for tuberculin tests; temporary injunction al- 
lowed; permanent injunction denied. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General v. William D. Niedfelt. Saunders County. Refusal 
to submit cattle for tuberculin tests; temporary injunction 
allowed; permanent injunction denied. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General v. Henry Ost. Saunders County. Refusal to sub- 
mit cattle for tuberculin tests; restraining order allowed; 
permanent injunction denied. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General y. Arthur Peetz. Douglas County. Refusal to 
submit cattle for tuberculin tests; temporary injunction 
issued; pending. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General y. Russell Peetz. Douglas County. Refusal to 
submit cattle for tuberculin tests; temporary injunction 
issued; pending. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General vy. O. L. Schluter. Douglas County. Refusal to 
submit cattle for tuberculin tests; temporary injunction is- 
sued; pending. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General v. Mary E. Sheffield. Washington County. Refusal 
to submit cattle for tuberculin tests; permanent injunction 
issued. 
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State of Nebraska, ex rel, O. S. Spillman, Attorney 
General v. Wm. F. Spech. Saunders County. Refusal to 
submit cattle for tuberculin tests; restraining order allowed ; 
permanent injunction denied. 


State of Nebraska, ex rel, O. 8S. Spillman, Attorney 
General vy. Wm. Splittgerber, et al. Wayne County. Re- 
fusal to submit cattle for tuberculin tests; temporary in- 
junction issued; pending. 


State of Nebraska, by Ora S. Spillman, Attorney 
General y. Standard Oil Company of Nebraska, et al. 
Douglas County. Quo warranto; violation of anti-trust 
laws; court found for the state and costs taxed against de- 
fendant. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General vy. Harry H. Storm. Saunders County. Refusal 
to submit cattle for tuberculin tests; restraining order al- 
lowed; permanent injunction denied. 


State of Nebraska, ex rel, O. 8S. Spillman, Attorney 
General v. Henry Storm. Saunders County. Refusal to 
submit cattle for tuberculin tests; restraining order allowed: 
permanent injunction denied. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General vy. Herman G. Storm. Saunders County. Refusal 
to submit cattle for tuberculin tests; restraining order 
allowed; permanent injunction denied. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General vy. Herman G. Suhr. Dodge County. Refusal to 
submit cattle for tuberculin tests; settled and dismissed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General v. Herman Thaden. Douglas County. Refusal to 
submit cattle for tuberculin tests; temporary injunction 
issued; pending. 


48 REPORT OF ATTORNEY GENERAL 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General y. Otto Thaden. Washington County. Refusal 
to submit cattle for tuberculin tests; permanent injunction 
issued. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General v. Ude H. Thaden. Washington County. Refusal to 
submit cattle for tuberculin tests; permanent injunction 
issued. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General v. Fred Veskerna. Douglas County. Refusal to 
submit cattle for tuberculin tests; temporary injunction 
issued; pending. 


State of Nebraska vy. Conrad Barth. Saunders County. 
Second degree murder; pending for trial. 


State of Nebraska y. ——————— Bolton. Sarpy County. 
Failure to file insurance policy with the Nebraska State 
Railway Commission covering operation of common car- 
rier motor bus; defendant plead guilty; fine imposed. 


‘State of Nebraska vy. Bone Creek Township. Butler 
County. Suit to reimburse state for paving road; reversed 
by Supreme Court and judgment entered in favor of state; 
mandate sent to District Court; objections filed to enter- 
ing judgment upon mandate; argued before Judge Landis; 
pending. 


State of Nebraska v. Lavern Bortles.. Lancaster 
County. Coram nobis; dismissed by prisoner, gives up 
trying to get his sentence cut down. 


State of Nebraska v. Fred Cunningham. Sioux County. 
Violation of liquor law; verdict of guilty. 


State of Nebraska v. Len J. Davis and J. A. Davis. 
Fillmore County. Embezzlement; acquitted. 


. 
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State of Nebraska vy. Len J. Davis and J. A. Davis. 
Fillmore County. Embezzlement; found guilty. 


State of Nebraska vy. Decimo Club Inc., and Apasco Pur- 
chase and Sales Corporation. Douglas County; complaints 
withdrawn and organization has withdrawn from state. 


State of Nebraska vy. George O. Dovey. Cass County. 
Receiving deposit of public funds in excess of bond furnished 
by bank; found guilty; appealed to supreme court. 


State of Nebraska v. Glen Dunlap. Burt County. Pe- 
tition for injunction enjoining and restraining defendant 
from operating a common carrier motor bus because of 
failure to file policy of insurance with the Commission; 
insurance policy filed with the Commission; case dis- 
missed. 


LJ 
State of Nebraska y. Farmers Mutual Telephone Com- 
pany. Howard County. Failure to install accounting sys- 
tem; dismissed. 


State of Nebraska v. Farmers Union Cooperative As- 
sociation of Kimball. Kimball County. Failure to procure 
license to store grain; dismissed by the court. 


State of Nebraska y. Israel Gilinsky. Cass County. 
Petition for injunction enjoining and restraining defendant 
from operating a common carrier bus for hire because of 
failure to file policy of insurance with the Commission; 
insurance policy filed; case dismissed. 


State of Nebraska v. Edward Goerke (State Bank of 
Papillion) Sarpy County. Fugitive from justice since failure 
of bank. 


State of Nebraska v. Howard M. Goulding. Douglas 
County. Claim for payments of occupation tax illegally 
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made for seventeen years; suit authorized by Senate; jury - 
waived, cause submitted to court and taken under advise- 
ment. 


State of Nebraska v. Frank M. Huff. Kimball County. 
Violation of liquor law; plea of guilty before proceeding 
with trial. 


State of Nebraska v. Clarence Johnson. Kimball 
County. Violation of liquor law; tried to jury and found 
guilty. 


State of Nebraska vy. George E. Johnson, Edward Peter- 
son and the Fidelity and Deposit Company of Maryland. 
Lancaster County. Excess claim of $81,000; case tried, 
jury returned verdict in favor of defendant. 


State of Nebraska v. King Investment Company. Doug- 
las County. Loan shark case; investigation and evidence 
gathered; pending decision in supreme court of other loan 
shark cases. 


State of Nebraska vy. B. W. Larson (Kimball Mill & 
Elevator Co.) Kimball County. Failure to procure license 
to store grain; dismissed by the court. 


State of Nebraska v. County of Lincoln. Lincoln 
County. Suit for taxes due the State of Nebraska; de- 
murrer of defendant overruled; pending. 


State of Nebraska vy. August Miller. Dodge County. 
Bank embezzlement; found guilty as charged. 


State of Nebraska v. E. H. Morey, whose true name 
is Eugene H. Morey, Phelan-Shirley Company, a corpora- 
tion, and the Fidelity and Deposit Company of Maryland, 
a corporation. Lancaster County. Excess claim of 


CASES IN DISTRICT COURT 51 


$3,155.38; defendant’s attorneys claim state has already 
deducted this amount; pending. 


State of Nebraska vy. R. Allyn Moser. Douglas County. 
State seeks to recover value of National Guard equipment 
received as officer and not accounted for; ready to em- 
panel jury, case was settled upon a basis favorable to the 
state. 


State of Nebraska v. Thomas Murray. Otoe County. 
Forgery; convicted; appealed to Supreme Court. 


State of Nebraska v. Clarence Nelson, et al. Douglas 
County. Petition covering operation of a motor bus without 
furnishing bond and complying with orders of the Ne- 
braska State Railway Commission; dismissed at plaintiff's 
costs. 


State of Nebraska v. Henry L. Ottemeier. Sarpy 
County. Filed false statement of condition of State Bank 
of Papillion; dismissed. 


State of Nebraska v. Alfred Peek. Nemaha County. 
Incest; dismissed for insufficient evidence. 


State of Nebraska v. Frank L. Peterson. Douglas 
County. State seeks to recover value of National Guard 
equipment received as officer and not accounted for; case 
settled by payment of several hundred dollars. 


State of Nebraska v. Price Fixing-Cleaners and Dyers. 
Douglas County. Attempted campaign of violence to 
compel all cleaners and dyers to join their company; with 
co-operation of police of Omaha, the matter disposed of. 


State of Nebraska v. C. D. Robinson, et al. (First 
National Bank, Carroll, Nebraska). Lancaster County. 
Recover monies on bond and for accounting on part of 
former state treasurer; pending. 
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State of Nebraska vy. Carmen Scalese. Kimball County. 
Violation of liquor law; tried to jury and found guilty. 


State of Nebraska v. Wm. Shaner. Lancaster County. 
Operation of motor bus without filing bond with the 
Commission; settled and dismissed. 


State of Nebraska vy. Any Snyder. Garfield County. 
Fraud to collect insurance; tried and acquitted. 


State of Nebraska y. Harvey Van Cleef. Sioux County. 
Violation of liquor law; verdict of guilty. 


State of Nebraska vy. Lorenz Weible. Platte County. 
_ Receiving stolen ‘goods; tried to jury and found guilty. 


State of Nebraska y. Victoria Wytaske. Platte County. 
Receiving stolen goods; tried to jury and found not. guilty. 


Orin Smith y. William T. Fenton, as Warden of the 
State Penitentiary. Lancaster County. Habeas Corpus; 
writ denied. 


In re Travelers Health Association of Omaha, Nebraska. 
Lancaster County. Appeal from an order of the Depart- 
ment of Trade and Commerce of the State of Nebraska; 
order sustained. 


United Cigar Stores Company of America, a corpora- 
tion y. Frank Marsh, Secretary of State of Nebraska. Lan- 
caster County. Occupation tax; demurrer filed by state. 


Sofia Waldman v. David G. Griffiths. Douglas County. 
Habeas corpus; writ granted. 


In the Matter of the Application of George Watson for 
a Writ of Habeas Corpus. Lancaster County. Dismissed 
for want of prosecution. 
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William Welter v. William T. Fenton, Warden of the 
State Penitentiary. Lancaster County. Habeas corpus; 
writ denied. 


In re Application of Joseph Whitfield for Writ of 
Coram Nobis. Lancaster County. Application dismissed. 


In re Appeal of George Wilkins from the Office of the 
Auditor of Public Accounts. Lancaster County. Extra 
compensation to Senator as member of an Investigating - 
Committee; court found in favor of George Wilkins; ap- 
pealed to supreme court. 


F. W. Woolworth Company y. Lincoln Frost as Secre- 
tary of the Department of Public Welfare of Nebraska, et 
al. Douglas County. Injunction to restrain enforcement 
of provisions of pharmacy act; restraining order allowed. 


Hugh York and Edward Retchless v. Roy L. Cochran, 
et al. Gage County. Enjoining improvement of state 
highway project No. 99 (Liberty Road) ; restraining order 
dissolved and case dismissed. 
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CASES IN SUPREME COURT OF THE UNITED 
STATES 


Brictson Manufacturing Company y. H. E. Close, et al. 
T'inding for trustees (position of state sustained); case 
held up in an effort on the part of the Brictson Company 
to secure a writ of certiorari to the United States Supreme 
Court. (This matter has been tested out in the Federal 
District Court at Omaha and Lincoln, Circuit Court of Ap- 
peals at St. Louis and St. Paul about a half a dozen times 
in each court, and there are about 100 cases filed in the 
State District Court against the Brictson Manufacturing 
Company. This has now become the business of the trustees 
and not the business of the state to defend.) 


August E. Holmberg y. Chicago, St. Paul, Minneapolis. 
& Omaha Railway Co. On writ of error from Supreme 
Court of Nebraska, affirming order of the Nebraska State 
Railway Commission; directing the defendant company to 
install an underground cattle pass; argued and submitted. 


Missouri Pacific Railroad Corporation in Nebraska v. 
Nebraska State Railway Commission. On writ of error from 
Supreme Court of Nebraska, affirming order of the Nebraska 
State Railway Commission, directing the Missouri Pacific 
Railroad Corporation to permit the use of its team tracks at 
Omaha; dismissed for want of jurisdiction at plaintiff's 
costs. 


John Slaker, Administrator de donis non of the Estate 
of John O’Connor, Deceased y. Charles O’Connor, Edward 
O’Connor, Mary L. O’Connor, et al. Appeal from Circuit 
Court of Appeals on question of whether courts of the United 
States have jurisdiction to determine heirship in an admin- 
istration proceeding. where, by the statutes and constitution 
of the state, original jurisdiction in such matters is vested 
exclusively in the county courts; district court determined 
the question in the negative; circuit court determined it in 
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the affirmative; held there could be no final judgment until 
tried and disposed of in the United States District Court. 


Thomas E, Williams, as state tax commissioner of the 
State of Nebraska; J. A. Cates, as county clerk, Adams 
County, Nebraska; Pearl B. Woodworth, etc., et al, v. 
Chicago & Northwestern Railway Company. Action in in- 
junction to prevent collection of taxes upon assessment by 
State Board of Equalization; appealed from order of dis- 
trict court (Nebraska) granting permanent injunction; af- 
firmed, 


CASES IN THE UNITED STATES CIRCUIT COURT 
OF APPEALS 


Brictson Manufacturing Company y. H. E. Close, et al. 
Quo warranto proceedings, by which corporation was ousted 
from doing business in state and property put in charge of 
trustees; affirmed without costs to either party. 


Charles O’Connor, et al, v. John Slaker, Acting Admin- 
istrator, ete., et al. Claim to property of deceased under 
the James B. O’Connor will as heirs; appealed from the 
District Court of the United States for the District of Ne- 
braska; dismissal as to the appellee, State of Nebraska, and 
of count one as to both appellees is held not erroneous, and 
order of dismissal as to counts two and three as to appellee, 
Johu Slaker, was erroneous and is reversed, and case re- 
manded for further proceedings. 


Peet Stock Remedy Company, Peerless Stock Powder 
Company, Frank Schaaf and B. A. Hardy, for themselves 
and in behalf of all others similarly situated v. Adam Mc- 
Mullen, as Governor of the State of Nebraska, and Lincoln 
Frost, as Secretary of the Department of Public Welfare 
of the State of Nebraska. Constitutionality of new statutes 
governing the practice of veterinary medicine; argued and 
submitted. 
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CASES IN THE UNITED STATES DISTRICT COURT 


Chicago, Burlington & Quincy Railroad Company y. 
W. H. Osborne, Tax Commissioner of the State of Nebraska, 
et al. Action in injunction preventing the collection of the 
1922 taxes upon a valuation fixed by the State Board of 
Equalization; injunction was granted as to a portion of the 
taxes and plaintiff to pay the balance of taxes and costs. 


Chicago & Northwestern Railway Company y. W. H. 
Osborne, Tax Commissioner of the State of Nebraska, et al. 
Action in injunction preventing the collection of the 1922 
taxes upon a valuation fixed by the State Board of Equaliza- 
tion; permanent injunction was granted at the costs of the 
plaintiff. 


‘Chicago, St. Paul, Minneapolis and Omaha Railway 
Company v. W. H. Osborne, Tax Commissioner of the State 
of Nebraska, et al. Action in injunction preventing the col- 
lection of the 1922 taxes upon a valuation fixed by the State 
Board of Equalization; permanent injunction was granted 
at the costs of plaintiif. 


Chicago, Burlington & Quincy Railroad Company y. 
William H. Smith, Tax Commissioner of the State of Ne- 
braska, et al. Action in injunction preventing the collection 
of the 1923 taxes upon a yaluation fixed by the State Board 
of Equalization; injunction was granted as to a portion of 
the taxes and‘ plaintiff to pay the balance of taxes and costs. 


Chicago & Northwestern Railway Company y. William 
H. Smith, Tax Commissioner of the State of Nebraska, et al. 
Action in injunction preventing the collection of the 1923 
taxes upon a valuation fixed by the State Board of Equaliza- 
tion; permanent injunction was granted at the costs of the 
plaintiff. 
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Chicago, St. Paul, Minneapolis & Omaha Railway Com- 
pany v. William H. Smith, Tax Commissioner of the State 
of Nebraska, et al. Action in injunction preventing the col- 
lection of the 1923 taxes upon a valuation fixed by the State 
Board of Equalization; permanent injunction was granted 
at the costs of the plaintiff. 


Chicago, Burlington & Quincy Railroad Company vy. 
William H. Smith, Tax Commissioner of the State of Ne- 
braska, et al. Action in injunction preventing the collection 
of the 1924 taxes upon a valuation fixed by the State Board 
of Equalization; injunction was granted as to a portion of 
the taxes and plaintiff to pay the balance of taxes and costs. 


Chicago & Northwestern Railway Company v. William ~ 
H. Smith, Tax Commissioner of the State of Nebraska, et al. 
Action in injunction preventing the collection of the 1924 
taxes upon a valuation fixed by the State Board of Equaliza- 
tion; permanent injunction was granted at the costs of the 
plaintiff. 


Chicago, St. Paul, Minneapolis & Omaha Railway Com- 
pany v. William H. Smith, Tax Commissioner of the State 
of Nebraska, et al. Action in injunction preventing the 
collection of the 1924 taxes upon a valuation fixed by the 
State Board of Equalization; permanent injunction was 
granted at the costs of the plaintiff. 


Missouri Pacific Railroad Corporation in Nebraska y 
William H. Smith, Tax Commissioner, et al. Action in in- 
junction preventing the collection of the 1924 taxes upon a 
valuation fixed by the State Board of Equalization; injunc- 
tion granted as to a portion of the taxes and plaintiff to pay 
balance of taxes and casts. 


Chicago, Burlington & Quincy Railroad Company y. 
Thomas E. Williams, Tax Commissioner of the State of 
Nebraska, et al. Action in injunction preventing the collec- 
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tion of the 1925 taxes upon a valuation fixed by the State 
Board of Equalization; injunction granted as to a portion 
of the taxes and plaintiff to pay the balance of taxes and 
costs. 


Chicago & Northwestern Railway Company vy. Thomas 
E. Williams, Tax Commissioner of the State of Nebraska, 
et al. Action in injunction preventing the collection of the 
1925 taxes upon a valuation fixed by the State Board of 
Equalization; permanent injunction granted at costs of 
plaintiff. 


Chicago, St. Paul, Minneapolis & Omaha Railway Com- 
pany v. Thomas E. Williams, Tax Commissioner of the State 
of Nebraska, et al. Action in injunction preventing the 
collection of the 1925 taxes upon a valuation fixed by the 
State Board of Equalization; permanent injunction granted 
at costs of plaintiff. 


Missouri Pacific Railroad Corporation in Nebraska y. 
Thomas E. Williams, Tax Commissioner of the State of 
Nebraska, et al. Action in injunction preventing the collec- 
tion of the 1925 taxes upon a yaluation fixed. by the State 
Board of Equalization; injunction granted as to a portion 
of the taxes and plaintiff to pay balance of taxes and costs. 


Chicago, Rock Island & Pacific Railway Company vy. 
Thomas E. Williams, Tax Commissioner of the State of 
Nebraska, et al. Action in injunction preventing the collee- 
tion of the 1925 taxes upon a yaluation fixed by the State 
Board of Equalization; injunction was granted as to a por- 
tion of the taxes and plaintiff to pay balance of taxes and 
costs. 


Chicago, Burlington & Quincy Railroad Company y. 
Thomas E. Williams, Tax Commissioner of the State of 
Nebraska et al. Action in injunction preventing the col- 
lection of the 1926 taxes upon a valuation fixed by the State 
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Board of Equalization; injunction was granted as to a 
portion of the taxes and plaintiff to pay balance of taxes and 
costs. 


Chicago & Northwestern Railway Company v. Thomas 
E. Williams, Tax Commissioner of the State of Nebraska, 
et al. Action in injunction preventing the collection of the 
1926 taxes upon a yaluation fixed by the State Board of 
Equalization; injunction was granted at the costs of 
plaintiff. 


Chicago, St. Paul, Minneapolis & Omaha Railway Com- 
pany v. Thomas E. Williams, Tax Commissioner of the State 
of Nebraska, et al. Action in injunction preventing the 
collection of the 1926 taxes upon a valuation fixed by the 
State Board of Equalization; permanent injunction granted 
at costs of plaintiff. 


Missouri Pacific Railroad Corporation in Nebraska y. 
Thomas E. Williams, Tax Commissioner of the State of Ne- 
braska, et al. Action in injunction preventing the collec- 
tion of the 1926 taxes upon a valuation fixed by the State 
Board of Equalization; injunction granted as to a portion 
of the taxes and plaintiff to pay the balance of taxes and 
costs. 


Chicago, Rock Island & Pacific Railway Company v. 
Thomas E. Williams, Tax Commissioner of the State of 
Nebraska et al. Action in injunction preventing the collec- 
tion of the 1926 taxes upon a valuation fixed by the State 
Board of Equalization; injunction was granted as to a por- 
tion of the taxes and plaintiff to pay the balance of taxes 
and costs. 


Chicago, Burlington & Quincy Railroad Company vy. 
Thomas E. Williams, Tax Commissioner of the State of Ne- 
braska, et al. Application for injunction preventing the 
collection of the 1927 taxes upon a valuation fixed by the 
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State Board of Equalization; an injunction was granted as 
to a portion of the taxes and plaintiff to pay the balance of 
taxes and costs. 


Chicago, Rock Island & Pacific Railway Company vy. 
Thomas E. Williams, Tax Commissioner of the State of Ne- 
braska et al. Application for injunction preventing the col- 
lection of the 1927 taxes upon a valuation fixed by the State 
Board of Equalization; an injunction was granted as to a 
portion of the taxes and plaintiff to pay the balance of taxes 
and costs. 


In the Matter of the application of Ray A. Lower, ex 
parte, for a writ of habeas corpus; writ refused. 


Merchants National Bank of Omaha y. Otto J. Bauman, 
Treasurer of the County of Douglas, and Grace Berger, Clerk 
of the County of Douglas. Injunction to restrain collection 
of bank tax allowed. 


Charles O’Connor, et al, v. John Slaker, Acting Admin-- 
istrator, etc., et al. Claim to property of deceased under 
the James B. O’Connor will as heirs; case dismissed on 
theory that Federal Court had no jurisdiction. 


Peet Stock Remedy Company; Peerless Stock Powder 
Company; Frank Schaaf and B. A. Hardy, for themselves 
and in behalf of all others similarly situated v. Adam Mc- 
Mullen, as Governor of the State of Nebraska, and Lincoln 
Frost, as Secretary of the Department of Public Welfare 
of the State of Nebraska. Constitutionality of new statutes 
governing the practice of veterinary medicine; motion to 
dismiss amended bill in equity sustained, plaintiff elected 
to stand on petition; appealed to Circuit Court of Appeals. 


P. F. Petersen Baking Company and others y. Adam 
McMullen as Governor of the State of Nebraska and Harry 
J. McLaughlin as Secretary of the Department of Agricul- 
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ture of the State of Nebraska.) Enjoining state from en- 
forcing Nebraska Bread Law; stipulation to postpone to 
later date, temporary restraining order in meantime to con- 
tinue in force; hearing in federal court by three judges, 
taken under advisement. 


Sioux City Bridge Company y. Adam McMullen, Goy- 
ernor of Nebraska; Chas. W. Pool, Secretary of State; 
George W. Marsh, State Auditor; C. D. Robinson, State 
Treasurer, and T. E. Williams, State Tax Commissioner, 
as members of and constituting the State Board of Equaliza- 
tion and Assessment of the State of Nebraska. Injunction 
denied and case dismissed. 


State of Nebraska ex rel, O. 8S. Spillman, Attorney - 
General v. Brictson Manufacturing Company. Effort to 
remove from the state court failed; appeal was had to the 
Circuit Court of Appeals which sustained the position of 
the state. 


United States of America v, H. J. McLaughlin, Secre- 
tary of the Department of Agriculture, State of Nebraska. 
Payment of gasoline tax; state enjoined from collection of 
two-cent gasoline tax upon gasoline sold to Federal Govern- 
ment or agencies. 
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BEFORE THE INTERSTATE COMMERCE 
COMMISSION 


Chicago, Burlington & Quincy Railroad Company. 


Valuation completed. 


Chicago & North Western Railway Company. Valua- 


tion completed. 


Chicago, Rock Island & Pacific Railway Company. 


Valuation completed. 


iv.) 
hap 


ing. 


Sioux City Bridge Company. Valuation. Pending. 
Union Pacific Railroad Company. Valuation. Pending. 
Western Union Telegraph Co. Valuation. Pending. 


No. 17000, Rate Structure Investigation and ex parte 
Revenues in Western District. Pending. 


No. 17000, Part 2, Class Rate Investigation. Pending. 
No. 17000, Part 7, Grain Rate Investigation. Pending. 


No. 17000, Part 9, Live Stock Rate Investigation. Pend- 


No. 17000, Part 10, Hay Rate Investigation. Pending. 


Finance Docket No. 6086. Application of South Omaha 


Terminal Railway Company to purchase railway property 
of Union Stock Yards Company of Omaha, Ltd., and to 
secure certificate of convenience; recommendations for- 
warded to Interstate Commerce Commission. 
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DEPARTMENT OF PUBLIC WELFARE CASES 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General v. Marie Ames. Cancel and revoke license to 
practice medicine; license reyoked and petition dismissed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General vy. H. H. Christensen. Cancel and revoke license 
to practice medicine; license suspended one year. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General y. Edward Thompson. Cancel and revoke license 
to practice medicine; pending. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General v.. Geo. L. Wagner. Cancel and revoke license 
to practice medicine; pending. 
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CASES HANDLED BY BANK GUARANTEE FUND 
COMMISSION 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral y. Bank of Angus, Angus, Nebraska. Receiver ap- 
pointed. 


State of Nebraska, ex rel, O. 8S. Spillman, Attorney Gen- - 
eral y. Farmers State Bank, Ansley, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O. 8. Spillman, Attorney Gen- 
eral v. State Bank of Ansley, Ansley, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral y. State Bank of Bassett, Bassett, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O. 8S. Spillman, Attorney Gen- 
eral y. First State Bank, Bazile Mills, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral y. Farmers State Bank, Belden, Nebraska. Receiver 
appointed, 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral y. Bank of Belgrade, Belgrade, Nebraska. Receiver ap- 
pointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral vy. Mangold & Glandt Bank, Bennington, Nebraska. Re- 
ceiver appointed. 


State of Nebraska, ex rel, O. 8S. Spillman, Attorney Gen- 
eral vy. Bennington State Bank, Bennington, Nebraska. Re- 
ceiver appointed. 
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State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral y. The State Bank, Blair, Nebraska. Receiver ap- 
pointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral v. Farmers State Bank, Boelus, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral vy. Brayton State Bank, Brayton, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O. 8S. Spillman, Attorney Gen- 
eral v. Bridgeport Bank, Bridgeport, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral v. Farmers State Bank, Brunswick, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral v. S. 8S. Hadley, Bankers, Cedar Rapids, Nebraska. Re- 
ceiver appointed. 


State of Nebraska, ex rel, O, S. Spillman, Attorney Gen- 
eral vy. State Bank of Clearwater, Clearwater, Nebraska. 
Receiver appointed. ; 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral v. Cornlea State Bank, Cornlea, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral y. Farmers State Bank, Crofton, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral y. Dannebrog State Bank, Dannebrog, Nebraska. Re- 
ceiver appointed. 
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State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral v. First State Bank, Dannebrog, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral vy. Commercial Exchange Bank, Doniphan, Nebraska. 
Receiver appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral vy. Dunbar State Bank, Dunbar, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral v. Farmers State Bank, Eagle, Nebraska. Receiver ap- 
pointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral vy. Farmers State Bank, Elba, Nebraska. Receiver ap- 
pointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral v. Elgin State Bank, Elgin, Nebraska. Receiver ap- 
pointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen 
eral y. Enola State Bank, Enola, Nebraska. Receiver ap- 
pointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral v. Farmers State Bank, Erickson, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral v. Ewing State Bank, Ewing, Nebraska. Receiver ap- 
pointed. = 

State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral y. Pioneer Bank, Ewing, Nebraska. Receiver appointed. 
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State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral vy. Farmers & Merchants Bank, Fairfield, Nebraska. Re- 
ceiver appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral y. Citizens State Bank, Geneva, Nebraska. Receiver ap- 
pointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral vy. The Citizens Bank, Giltner, Nebraska. Receiver ap- 
pointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral vy. Farmers & Merchants Bank, Gretna, Nebraska. Re- 
ceiver appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral vy. Nebraska State Bank, Harvard, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral v. Jackson State Bank, Jackson, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral y. Farmers & Merchants Bank, Kennard, Nebraska. Re- 
ceiver appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral v. Lakeside State Bank, Lakeside, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral v. Magnet State Bank, Magnet, Nebraska. Receiver ap- 
pointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral vy. Malcolm State Bank, Malcolm, Nebraska. Receiver 
appointed. 
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State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral y. Meadow Grove State Bank, Meadow Grove, Nebraska. 
Receiver appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral vy. The Minatare Bank, Minatare, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral y. Mount Clare State Bank, Mount Clare, Nebraska. 
Receiver appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral y. State Bank of Nelson, Nelson, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral vy. Farmers State Bank, New age Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral v. Rock County State Bank, Newport, Nebraska. Re- 
ceiver appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral y. Platte Valley State Bank, North Platte, Nebraska. 
Receiver appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral v. Oakdale Bank, Oakdale, Weraske Receiver ap- 
pointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral y, Antelope County Bank, Oakdale, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General y. Nebraska State Bank, Ohiowa, Nebraska. Re- 
ceiver appointed. 


State of Nebraska, ex rel, O. 8. Spillman, Attorney Gen- 
eral y. Bank of Benson, Omaha, Nebraska. Receiver ap- 
pointed. 
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State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral v. Osceola Bank, Osceola, Nebraska. Receiver ap- 
pointed. 


State of Nebraska, ex rel, O. 8S. Spillman, Attorney Gen- 
eral y. First State Bank, Paw nee City, Nebraska. Receiver 
appointed. 


.State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral y. Farmers State Bank, Petersburg, Nebraska. Re- 
ceiver appointed. 


State of Nebraska, ex_rel, O. S. Spillman, Attorney Gen- 
eral y. Citizens State Bank, Petersburg, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O.S Ss . Spillman, Attorney Gen- 
eral vy. Farmers State Bank, Rosalie, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral y. Royal State Bank, Royal, Nebraska. Receiver ap- 
pointed. 

State of Nebraska, ex rel, O. S. Spillman, Attorney 
General v. American State Bank, Scottsbluff, Nebraska. 
Receiver appointed. 


State of Nebraska, ex rel, O. 8S. Spillman, Attorney Gen- 
eral v. Silver Creek State Bank, Silver Oreek, Nebraska. 
Receiver appointed. 

State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral v. Snyder State Bank, Snyder Nebraska. Receiver ap- 
pointed. 

State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral vy. Bank of South Sioux City, South Sioux City, Ne- 
braska. Receiver appointed. 

State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral vy. Blue Valley State Bank, Spring Ranch, Nebraska. 
Receiver appointed. 
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State of Nebraska, ex rel, O. S. Spillman, Attorney 
General v. Farmers & Merchants Bank, Sterling, Nebraska. 
Receiver appointed. 


State of Nebraska, ex rel, O. 8S. Spillman, Attorney Gen- 
eral v. State Bank of Superior, Superior, Nebraska, Re- 
ceiver appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral v. Liberty State Bank, Thurston, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral v. State Bank, Tilden, Nebraska. Receiver appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral y. First Bank of Ulysses, Ulysses, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O. 8S. Spillman, Attorney Gen- 
eral vy. Farmers & Merchants Bank, Ulysses, Nebraska. Re- 
ceiver appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral y. Farmers State Bank, Verdel, Nebraska. Receiver ap- 
pointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral vy. Farmers & Merchants State Bank, Wahoo, Nebraska. 
Receiver appointed. 


State of Nebraska, ex rel, O. 8. Spillman, Attorney Gen- 
eral y. Western State Bank, Western, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral vy. Farmers State Bank, York, Nebraska. Receiver ap- 
pointed. 
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THE OFFICE OF THE ATTORNEY GENERAL 
DECEMBER 381, 1928 


* 


sets Nebraska Supreme Court Reports, volumes 1 to 115. 

set Nebraska Supreme Court Reports (not complete). 

set Nebraska Supreme Court Reports, Unofficial, volume . 
1 to 5. 

volume each Session Laws, 1870-1, 1875, 1879, 1881, 1889, 
1893, 1895, 1911, 1913. 

volumes each Session Laws, 1883, 1887, 1889, 1891, 1899, 
1901, 1911. 

volumes each Session Laws, 1897, 1903, 1909. 

volumes each Session Laws, 1907, 1915, 1919, 1921. 

volumes each Session Laws, 1917, 1919, 1923, 1925, 1927. 

volume General Statutes, 1873. 

volume each Compiled Statutes, 1875, 1881, 1883, 1882- 
1889, 1895, 1911. 

volumes each Compiled Statutes, 1887, 1893, 1899. 

volumes each Compiled Statutes, 1901, 1905, 1907, 1909. 

volumes Compiled Statutes, 1922. 

volumes Revised Statutes, 1913. 

Consolidated Statutes, 1891. 

Cobbey’s Annotated Code, 1901. 

Cobbey’s Annotated Statutes, Vol. I, 1903. 

Cobbey’s Annotated Statutes, Vol. II, 1903. 

sets Cobbey’s Annotated Statutes, 1907, 1909. 

Cobbey’s Annotated Statutes, 1911. 

volumes Words and Phrases, first and second series. 

volumes Digest Northwestern Reporter. 

volumes Corpus Juris. 

volumes Cyclopedia of Law and Procedure, Vol. 25-40. 

volumes Annotations and Index. 

set Nelson’s Encyclopedia, 12 volumes and index. 


5 volumes Briefs and Arguments.of Attorney General. 


volumes Nebraska Synoptical Digest. 
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2 volumes Nelson’s Digest of Nebraska Supreme Court Re- 
ports. 
1 Atlas. 
1 Standard Dictionary and stand. 
1 set Northwestern Reports, volumes 102 to 220. 
54 volumes United States Code Annotated. 
volumes Nebraska Blue Book. 
volumes American Reports. 
volumes House Journals, 1917, 1919, 1923, 1925, 1927. 
volumes Senate Journals, 1919, 1927. 
volumes Proceedings of Constitutional Convention, 
1919-20. 
Sectional book cases, 
Roll-top desks. 
Flat-top desks. 
Tables. 
Leather chairs. 
Chairs. 
Revolving chairs. 
Leather settee. 
Line-a-times. 
Oak file cabinet. 
Steel file cabinets. 
Typewriters. 
Typewriter desks. 
Typewriter chairs. 
Revolving bookcase. 
Small bookcase. . 
Office letter files. 
Office dockets. 
Appropriation books, 
Hall tree. 
Small stepladder, 
Wasie baskets. 
Electric fans. ’ 


bo bo Ol OL SD 


f=r} 
f—") 


CUR WW bo & em 


Whe be 


bt ht OO 09 


aH ee 


~1 


PERSONAL PROPERTY IN OFFICE OF ATTORNEY GENERAL 73 


1 Dictaphone, including two receiving machines and 50 
records. 


1 Portrait each of Champion 8. Chase, Seth Robinson, Jo- 
seph R. Webster, C. J. Dilworth, William Leese, Isaac 
Powers, George H. Hastings, C. J. Smyth, George H. 
Roberts, F. N. Prout, Norris Brown, A. F. Mullen, W. T. 
Thompson, Willis E. Reed and Clarence A. Davis. 


OPINIONS 
of 
ATTORNEY 
GENERAL 
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AUTOMOBILES—FEE FOR FARM TRUCKS 


Note: This opinion disregarded by Supreme Court, which affirmed Dis- 
trict Court without opinion and refuses to write opinion. Schmidt 
vy. Irwin, General Number 26549). 


December 19, 1927. 
Honorable R. L. Cochran, 
State Engineer, 
State House, 
Lincoln, Nebraska. 


Dear Sir: 


You ask us to construe the provisions of Section 8379, 
Compiled Statutes, as amended by Chapter 152, Session 
Laws, 1927, pertaining to the ascertaining of the weights 
of trucks, and charges for the registration thereof. 


The law now proyides for the charge of $8.00 on all 
trucks weighing 3000 pounds or less when loaded to 
advertised capacity. On trucks weighing between 3000 
and 4000 pounds the registration fee is fixed at $15.00. 
An exception is made in the event the truck is used ex- 
clusively for a farm truck, and where the owner signs 
an affidavit to that effect, that he will use the truck solely 
for farm purposes. The rate of $8.00 applicable to farm 
trucks, within the classification just designated, is $8.00 
providing the weights shall not be more than 4000 pounds. 
On trucks weighing in excess of 4000 pounds the fee is 
fixed at $15.00 for the first 4000 pounds, plus fifty cents 
for each 100 pounds in excess of 4000 pounds. 


In computing the fee for trucks the total weight 
referred to above includes the weight of the chassis, body 
and cab, plus the weight of the load when loaded to the 
advertised capacity. 


Some confusion has arisen as to the manner of. as- 
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certaining the weight of chassis, body and cab. The act 
provides upon this question as follows: 


“Provided, further, in case the question arises as to the weight 
of chassis, body and cab, the county treasurer may demand scale weigh- 
ing certificates; in the event no weighing certificate is presented the 
county treasurer shall determine the weight of the body and cab by 
adding 30% of the advertised carrying capacity of the advertised chassis 
weight to determine the total weight of the truck.” 


The clause pertaining to the adding of 30% is 
hardly understandable because of the difficulty of de- 
termining what constitutes ‘the advertised carrying ca- 
pacity of the advertised chassis weight.” The advertised 
carrying capacity is easily ascertained, as is also the 
advertised chassis weight, but when the two are combined 
it seems quite confusing. If this means that the adver- 
tised carrying capacity of say 1000 pounds would be 
added to the advertised chassis weight of say 1600 pounds, 
and 30% taken of the total, the Legislature should have 
used the word “and” instead of “of” connecting the ad- 
vertised carrying capacity to the advertised chassis weight. 
If on the other hand, it merely refers to the advertised 
carrying capacity and it was intended to add 30% of 
that to the advertised chassis weight, then the word “of” 
should have been eliminated and the word “to” used in- 
stead. 


On account of this difficulty and since the county 
treasurers may demand the scale weighing certificates we 
suggest that until the: matter is cleared that the county 
treasurers do demand such weighing certificates in order 
to determine with some degree of justice and not merely 
by guess work whether or not the trucks registered come 
within the $8.00 provision or the $15.00 provision, or 
otherwise. 


We are sending a copy of this letter to the Secretary 
of State with the request that, he check Chapter 152, 
Session Laws, 1927, against the enrolled bill for the 
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purpose of ascertaining if there has been a mistake in 
the printing of the law. 
LD 


BANKS—ANNEXATION TO CITY—INCREASE 
IN CAPITAL 


A state bank organized and chartered to do business in a village or 
a city of the second class is not required to increase its capital 
stock in order to continue in business so long as it makes no 
change in its location and makes no change in its original articles 
of incorporation. 


May 11, 1927. 


Mr. Clarence G. Bliss, 

Secretary, 

Department of Trade and Commerce, 
Lincoln, Nebraska. 


Attention Mr. Marshall. 
Dear Sir: 


You inquire whether a state bank organized to do busi- 
ness in a village or city of the second class and chartered 
by the State to do a banking business in such city or village, 
is required to increase its capital stock when such city or 
village is annexed to a city of the first class or metropolitan 
city where state banks are required to have a larger amount 
of capital in order to receive a charter. 


The correct answer to your question may not be 
entirely free from doubt, but I am of the opinion that 
such a bank is not required to increase the amount of its 
capital stock in order to continue in business so long 
as it does not change its location and makes no change 
in its original articles of incorporation. If at any time 
it seeks the approval of your department to a change in 
its articles of incorporation, I am of the opinion that 


OPINIONS 79 


you may, with propriety, ask that the amount of its 
capital stock be increased, if, in your opinion, such a 
change is necessary and proper, in view of the fact that 
if it was asking now for a charter to do business in the 
city it could not receive such charter without it had a 
greater amount of capital than it had at its organization. 
Permit me to add that what is said herein does not 
necessarily apply to trust companies for the inhibition 
in regard to trust companies is to their carrying busi- 
ness in a city of a certain size without a certain amount 
of capital, while in the case of a state bank the require- 
ment is that it shall have a certain amount of capital 
in order to receive a charter. 
GWA 


BANKS—CONVERSION OF STATE INTO 
NATIONAL 


A state bank may be converted into a national bank without the con- 
sent of the Department of Trade and Commerce. 


July 20, 1927. 


Honorable Clarence G. Bliss, 
Secretary, 

Department of Trade and Commerce, 
Lincoln, Nebraska. 


Dear Mr. Bliss: 


You inquire: 

“Regarding the right of state banks to withdraw 
and become national banks, and powers of this Depart- 
ment in connection therewith, may a state bank con- 
vert into a national bank without the consent of oot 
Department? 


“Regarding unpaid losses, Receivers Certificates out- 
standing and banks in Receivership with undetermined 
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loss, all of which are losses unpaid in existence at this 
time, may a state bank avoid its share of such liability 
outstanding at the time of liquidation or nationaliza- 
tion, by such process of conversion? 


“Regarding deposits covered by checking account 
or time certificates now in a state bank and converted 
into a national bank, if the national bank should fail 
before these time certificates or deposits, taken and 
accepted as state bank deposits under the Guaranty sys- 
tem, were fully paid or satisfied, would the holders of 
these state bank deposits or time certificates be entitled 
to protection of the Guaranty Fund?” 


I will endeavor to answer the above questions in 
the order in which they-are asked. 


1. I am of the opinion that a state bank may be 
converted into a national bank without the consent otf 
the Department of Trade and Commerce. The Federal 
Statutes provide that 

“Any bank incorporated by special law of any State or of the 
United States or organized under the general laws of any State or of 
the United States and having an unimpaired capital sufficient+to entitle 
it to become a ‘national banking association under the provisions of 
the existing laws may, by vote of the shareholders owning not 
less than fifty-one per centum of the capital stock of such bank or 
banking association with the approval of the Comptroller of the Cur- 
rency be converted into a national banking association, with any name 
approved by the Comptroller of the Currency. 


“Provided, however, That said conversion shall not be in contra- 
vention of the State Law.” . 


Section 5514, Rev. Stat. U. S. 


And I know of no statutory provision of this state 
that the consent .of the Department of Trade and Com- 
merce must be obtained to the conversion of a_ state 
bank to a national bank. 


2. [I am of the opinion that a state bank which 
changes to a national bank can not be required to do 
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more than see that all who are its depositors at the time 
the change is made are allowed to withdraw their de- 
posits or consent to the change, and in addition thereto 
pay to the State Treasurer all moneys held by such bank 
as its quota of the Guaranty Fund. 


The law of this state provides that: 


“Any bank may voluntarily liquidate by paying off all its de- 
positors in full, and paying to the state treasurer all moneys held by 
such bank as its quota of the guarantee fund.” 


Sec. 8022, Comp. St. Neb. 1922. 


The Federal statute does not in terms provide that 
a state bank must liquidate in order to be converted into 
a national bank; the state law does not expressly state 
that the consent of the Department of Trade and Com- 
merce is necessary to authorize such a change and it is 
unreasonable to suppose that in such a case the bank 
which changes from a state bank to a national bank will 
he required to do more to protect the Guaranty Fund 
than it would be required to do if it were liquidating 
and going out of existence. 


3. Depositors only have a claim against the de- 
positors’ guaranty fund after the state bank in which 
they have their money deposited has become insolvent 
and does not have money on hand sufficient to pay them. 
This being true, if the insolvency does not occur until 
after the state bank has been changed into a national 
bank and has ceased to make payments to the bank 
guaranty fund, I doubt if the depositors can be paid out 
of the bank guaranty fund. 


GWA 
BANKS—DEPOSITORIES OF COUNTY FUNDS 


In no event is a county treasurer authorized by the law to deposit in 
any one bank an amount in excess of the amount of the capital 
stock and surplus of that bank. 
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February 11, 1927. 


Mr. Robert Rusho, 
Taylor, Nebraska. 


Dear Sir: 


In answer to your inquiry of the 9th instant I will 
say that under the circumstances outlined in your letter 
the county treasurer may deposit in your bank with the 
consent of the county board an amount equal to the 
capital stock and surplus of the bank, but there is no 
warrant of law for making a deposit in any greater 
amount under any circumstances. 


Chapter 86, Session Laws, 1925, which amends Sec- 
tion 6193, Compiled Statutes, reads in part as follows: 

“When the amount of money which the county treasurer desires 
to deposit in the banks within the county exceeds 50% of the paid 
capital and surplus in all the banks in such county, then the county 
treasurer may with the consent of the county board deposit an amount 
in excess thereof, but not exceeding the capital stock and surplus of any 
one bank.” 


GWA 


BANKS—FURNISHING SECURITY WHEN FUNC: 
TIONING AS TRUST COMPANIES 


National banks functioning as trust companies are required by the 
Federal law to furnish similar security to that which a trust com- 
pany organized under the State law is required to furnish. 


September 26, 1927. 


Mr, P. D. Marshall, 

Chief, Bureau of Banking, 
Department of Trade and Commerce, 
Lincoln, Nebraska. 

Dear Sir: 


In answer to your letter of the 22d with letter of 
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E. W. Stearns, Deputy Comptroller to Honorable Clar- 
ence G. Bliss attached, allow me to say that Sections 
8071, 8072 and 8073, Compiled Statutes of Nebraska have 
reference only to trust companies organized under the 
laws of Nebraska. They only indirectly affect national 
banks, which may be authorized under the Federal law 
to act in certain fiduciary capacities similar to those per- 
mitted to trust companies organized under the laws of 
this state, but it seems to me that indirectly national 
banks which assume to act in fiduciary capacities similar 
to those permitted to trust companies organized under 
the state law are affected by the above mentioned sec- 
tions of the state law inasmuch as Section 11 (k) of the 
Federal Reserve Act quoted in Mr. Stearns’ letter pro- 
vides: 


“Whenever the laws of a State require corporations acting in a 
fiduciary capacity, to deposit securities with the State authorities for 
the protection of private or court trusts, national banks so acting shall 
be required to make similar deposits and securities so deposited shall 
be held for the protection of private or court trusts, as provided by 
the State law.” 


In other words national banks when they function as 
trust companies are required, not by the state law but 
by the Federal law, to furnish similar security to that 
which a trust company is required to furnish under the 
state law. 


GWA 


BANKS—HEARING OF CLAIMS 


In connection with the insolvency, liquidation or reorganization of a 
state bank, a district judge has power to fix the hearing on 
claims at chambers and in some other county in his district. 
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February 20, 1928. 


Mr. Van #. Peterson, 

Secretary, Guarantee Fund Commission, 
State House, 

Lincoln, Nebraska. 


Dear Sir: 


In your letter of inquiry of the 15th instant you call 
our attention to Section 16, Chapter 30, Session Laws, 
1925, which reads as follows: 

“In any proceeding in connection with the insolvency liquidation 
or reorganization of a bank, a judge of the district court shall have 
jurisdiction in any county in the judicial district for which he was 
elected to perform any official act in the manner and with the same 
effect as he might in the county in which the matter arose, or to 
which it may have been transferred and he may perform any such 
act in chambers with the same effect as in open court.” 


You inquire whether it is within the discretion of the 
court when originally fixing the time and place for the 
hearing on claims, to fix it at chambers in some other 
county. 


Allow me to say in answer to your question that I 
am of the opinion the provision of statute above quoted 
clearly clothes the court with power to hear the matter 
in some other county in his district, and also to hear it 
at chambers. , 


You inquire further whether the court may postpone 
the hearmg and change the place of hearing to some 
other county and at chambers where the place of hear- 
ing was first fixed at the court house of the county in 
which the insolvent bank was located. 

In answer to this question I will say that I know 
of no reason why the hearing may not be continued and 
the place of hearing changed to some other county, if 
notice of the time of the postponed hearing, and the 
place, where it is to be held is given to all claimants and 
other persons interested. 
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Of course the place of hearing must be within the 
judicial district for which the judge of the district court 
was elected. 


GWA 


BANKS—JOINT STOCK LAND BANK BONDS 


A state bank should not have in excess of twenty per cent of its 


capital and surplus invested in the bonds of any one joint stock 
land bank, 


September 27, 1928. 


Mr. Clarence G. Bliss, 

Secretary, 

Department of Trade and Commerce, 
Lincoln, Nebraska. 


Dear Sir: 


You inquire as to the amount of bills. receivable 
issued in the way of Joint Stock Land Bank Bonds that 
may be carried by a state bank. 


Allow me to say in answer to your question that I 
believe such bonds are like the notes given by any other 
bank or corporation insofar as the right of any state 
bank to make loans upon them either directly or in- 
directly is concerned, hence no state bank should have 
to exceed twenty per cent of its capital and surplus in- 
vested in the bonds of any one Joint Stock Land Bank. 
(See Section 8013, Compiled Statutes of Nebraska for 
1922.) 


The bonds of a Joint Stock Land Bank are not gov- 
ernment bonds in the sense that Liberty Loan Bonds are, 
that is to say, they are not the direct obligations of the 
government. A Joint Stock Land Bank although it is 
in a sense a governmental instrumentality is only such 
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in the same sense that a national bank is an instrumental- 
ity of the United States Government. I am returning 
herewith the two pamphlets inclosed with your letter. 


GWA 


BANKS—SECURITY FOR DEPOSIT OF 
PUBLIC FUNDS 


Security for the deposit of public money in a state bank may be taken 
if the bank is willing to give it. 


February 10, 1928. 


Hon. W. M. Stebbins, 
State Treasurer, 
Lincoln, Nebraska. 


Dear Sir: 


You call my attention to Section 14 of Chapter 30, 
Session Laws of Nebraska for 1925, which provides that 

“Wherever the law provides for the assessment of banks on the 
basis of the average daily deposits, the deposits. which are otherwise 
secured shall not be included in arriving at such average amount.” 
And you inquire whether in view of the above quoted pro- 
vision of statute you are justified in taking from a state 
bank security for a deposit of state money and whether if 
you do take other security for such a deposit the bank guar- 
anty fund is released from liability for the deposit thus 
secured. 


Allow me to say in answer to your questions: 


1. That I am of the opinion that you may take from a 
state bank, if it is willing to give it, the same kind of se- 
curity that you may take from a national bank for the 
security of a deposit of public funds. Such security, if it 
is in the form of a bond, must be approved in the same way 
and manner that the security bonds of other banks are re- 
quired to be approved. 
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2. Whether the taking of other security operates to 
release the Bank Guarantee Fund from liability in case of 
a loss is perhaps not altogether free from doubt, and I sug- 
gest, therefore, if you do take other security that it be in 
kind and amount such as you would be willing to accept as 
security for the deposit made if you knew the bank guar- 
antee fund was exempted from liability. 


GWA 


BANK—LOANS—TAINTED OBLIGATION 


Where a state bank charges ten per cent. interest upon a loan made 
by it that is secured by a real estate mortgage and further pro- 
vides that the mortgagor shall pay the tax upon the mortgagee’s 
interest in the real estate mortgaged, the contract is tainted with 
usury. 


February 23, 1927. 


Honorable Clarence G. Bliss, 
Secretary, 

Department of Trade and Commerce, 
Lincoln, Nebraska. 


Dear Sir: 


You inquire whether the law as laid down in the recent 
decision of the Supreme Court of this state in the case of 
Stuart v. Durland is applicable to bank loans. In that 
case the Supreme Court said: 

“A mortgage which, by its express terms requires the mortgagor 
to pay the maximum legal rate of interest. on the debt which it secures, 


and, in addition, to pay the taxes upon the mortgagee’s interest in 
the mortgaged premises, is usurious.” 


The law as thus laid down is applicable in the case of 
loans made by a bank, in my opinion. Where the lender 
charges the maximum amount of interest permitted by the 
law and requires in addition that the borrower pay the tax 
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levied upon the lender’s interest in the mortgaged real 
estate, it is apparent that something in excess of the maxi- 
mum rate of interest permitted by the law is charged. 
Where a somewhat less rate than the ten per cent interest 
permitted by law is charged, but the borrower is required 
to pay the tax on the mortgagee’s interest in the mortgaged 
premises and it afterwards turns out that the amount of 
the interest plus the amount of such taxes somewhat ex- 
ceeds the maximum amount of interest allowed by law, a 
different question is presented. It does not follow in such 
a case that the contract would be usurious, for it might 
well be that neither the borrower nor the lender, when the 
contract was entered into, knew that the amount of interest 
charged plus the taxes on the mortgage would exceed the 
maximum amount of interest permitted by the law and our 
Supreme Court has said: 

“To make a contract usurious, there must, be an agreement be- 
tween the borrower and the lender by which the latter receives or 
reserves a greater rate of interest than the law allows. There must be 
an intent on the part of the borrower to give, and of the lender to 


receive, interest in excess of the legal limit. Rose v. Munford, 36 Neb. 
148. Menzie v. Smith, 63 Neb. 666.” 


i 


If a note tainted with usury is surrendered and a new 
note is taken for the money actually loaned, together with 
legal interest thereon, I am of the opinion that the new 
note will not be tainted with usury, the rule being that 


“Tf the tainted obligation is with the full knowledge and consent 
of the borrower, finally cancelled or abandoned, and a new obligation, 
containing no part of the usury, is executed in legal form, and sup- 
ported solely by the moral obligation resting upon the borrower to 
pay the money actually received with legal interest thereon, such new 
obligation’is valid and enforceable.” 


39 Cyc. 1002. 


GWA 
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BOARD OF CONTROL—GUARDIAN OF CHILDREN 
RECEIVED 


The Board of Control is the legal guardian of children committed to 
its care and may, through an agent acting under its instructions, 
consent to the adoption of any child that has been committed to 
it under the Juvenile Court Law. 


November 28, 1927. 


Honorable Charles Smrha, 
Milligan, Nebraska. 


Dear Senator: 


Section 6885, Compiled Statutes of Nebraska, as 
amended by Chapter 182, Session Laws of 1923, which is 
a part of the law applicable to the Home for Dependent 
Children, provides : 

“The home shall receive such dependent or neglected children of 
normal and sound mind as are under sixteen years of age and have 
been duly committed to it by any district or county of this state; and 
at the discretion of the board’ of control ‘of state institutions, may 
receive for temporary care, children under sixteen years of age not 
so committed to it. In such cases the board shall require the parents 
or guardians of such 'children to pay the cost of their care and 
maintenance; and if the parent or guardian of such a child is unable 
to pay such costs, then no such child shall be received until such cost, 
or such portion of said cost as the parent or guardian cannot. pay, 
shall have been met or provided for by the county board of the county 
wherein such child resides.” 


Chapt. 182, Session Laws, 1923. 


You will observe that children may be received for 
temporary care at the discretion of the Board of Control 
even though they have not been committed to the institu- 
tion by any court, but in such cases either their parents or 
the county of their residence is required to pay the cost of 
their care and maintenance. 


Section 6886, Compiled Statutes, makes the Board of 
Control the legal guardian of all children committed to its 
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care, and Section 6888, Compiled Statutes, authorizes the 
agent of the Board of Control acting under the instruc- 
tions of the board to consent to the adoption of any child 
who has been committed to it under the juvenile court law. 


GWA 


BUILDING AND LOAN ASSOCIATIONS—PLEDGING 
ITS ASSETS 


A regulation is reasonable which prevents any building and loan asso- 
ciation from entering into any contract in the future that will 
have the effect of pledging its assets for the payment of a 
definite fixed dividend clearly in excess of that justified by its 
net earnings. 


March 19, 1928. 


Honorable Clarence G. Bliss, 
Department of Trade and Commerce, 
State House, 

Lincoln, Nebraska. 


Dear Sir: 


Referring to opinion rendered your department under 
date of March 6th, you say: 


“We wish to suggest that in paragraph two, you have 
referred to the rate of interest which a building and loan 
association may pay, rather than to the rate of dividends. 
As money invested in building and loan associations is 
represented by the issuance of capital stock, the earnings 
paid on such investments are properly called dividends 
rather than interest. 


“In paragraph three, we find that you have referred to 
the capital stock of a building and loan association as 
money borrowed. May we suggest that it would be proper 
to use the words ‘tmoney invested in’ rather than ‘money bor- 
rowed by’? 


OPINIONS 91 


“In your paragraphs five and six, we notice you have 
referred to the rates of dividends paid by building and loan 
associations as a contractual rate. We wish to advise that 
in our supervision of building and loan associations, we 
have always acted on the theory that they could not pledge 
their assets for the payment of a definite rate of dividend 
as it would be in contravention of Section 8094, Compiled 
Statutes of Nebraska for 1922, which we interpreted as 
implying that an association could only pay such dividends 
as its net earnings would permit.” 


Allow me to say in answer to the questions you sug- 
gest, that when I spoke of borrowed money in my former 
letter I had in mind capital stock, which was issued by the 
association with the understanding that the holder should 
be paid dividends at a certain fixed rate regardless of the 
earnings of the association. 


Similarly, when I referred to the rate of interest in 
paragraph two of my former opinion I had in mind the 
fixed dividend rate paid upon certain stock issued by such 
associations. 


In regard to the matter suggested in the last para- 
graph of the above quotation from your letter, I will say 
that I am of the opinion the courts will probably sustain 
as reasonable a regulation which will prevent any building 
and loan association from entering into any contract in the 
future that will have the effect of pledging its assets for 
the payment of a definite fixed rate of dividend in excess 
of that justified by its net earnings. 


GWA 


BUILDING AND LOAN ASSOCIATIONS—RATE OF 
INTEREST 


The courts will probably sustain a regulation by the Department of 
Trade and Commerce limiting the fixed rate of interest that may 
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be paid by a building and loan association under contracts en- 
R tered into after the regulation is promulgated if the necessity for 
such regulation is apparent. 


March 6, 1928. 


Honorable Clarence G. Bliss, 
Secretary, 

Department of Trade and Commerce, 
Lincoln, Nebraska. 


Dear Sir: 


You call attention to Section 8083, Compiled Statutes 
of Nebraska for 1922, which provides that 
“The department of trade and commerce shall have power to 


issue permits to and shall ‘have general supervision, and control of 
any and all building and loan associations as in this article defined.” 


and to Section 8108, Compiled Statutes of Nebraska for 
1922, which provides that 


“The department of trade and commerce shall have power to 
make such rules and regulations for the government of all associations 
of the character defined in this article as may, in their judgment, 
seem wise and expedient.” 


You inquire whether, in view of the above quoted pro- 
visions of statute the Department of Trade and Commerce 
has authority to promulgate a rule restricting the rate of 
interest which a building and loan association may pay 
when it pays a fixed rate. 


Allow me to say that I find no express provision of 
statute which prohibits the department from establishing a 
maximum fixed rate which such an association may pay 
for the use of money borrowed by it, neither do I find any 
express provision of statute which in direct terms author- 
izes such a regulation nor any decision of our courts in 
which the matter is involved. 


The correct answer to your question is, therefore, not 
entirely free from doubt. 
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I am of the opinion, however, that the courts would 
probably sustain such.a regulation as to contracts to be 
made in the future if it was apparent that it was necessary. 

The department does not have power, in my opinion, 
to impair the obligations of a contract which was valid 
when made between such an association and one of its 
members or creditors. : 


GWA 


CITIES—CONDEMNATION—SEWERAGE RIGHT OF 
WAY 


Mayor and city council may purchase or appropriate private property 
for sewerage. Procedure for appropriation. 


February 13, 1928. 


Mr. L. A. Goines, 
City Manager, 
Alliance, Nebraska. 


Dear Mr. Goines: 


We have your favor of the 6th instant directing our 
attention to Sections 4072 and 4073, Compiled Statutes of 
Nebraska for 1922, pertaining to the rights of a city to 
condemn private property for public use, to-wit: the pur- 
pose of securing a right of way for a sewerage outlet. 


These sections of the statute pertain to cities of the 
first class having a population of more than five thousand 
and less than twenty-five thousand population. Section 
4072 authorizes the Mayor and City Council to purchase or 
appropriate private property for the use of the city, sewers, 
etc., and such right of appropriation extends for a distance 
of ten miles from the corporate limits of such city. This 
section of the statute was construed in the case of Brown- 
field v. City of Kearney et al., 94 Neb. 419, 143 N. W. 475. 
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The following, section 4073, sets forth the procedure to be 
followed for the condemnation of such property. It pro- 
vides that when it shall become necessary within or with- 
out the city to appropriate private property for the use of 
said city such appropriation shall be made by ordinance. 
It is the duty of the council making the ordinance to pro- 
vide that three disinterested freeholders of the city shall 
be appointed to assess the damages. After such persons 
have qualified, viewed the property, they shall make and 
sign a return to the City Clerk in writing a just and fair 
assessment of the damages for each piece or lot of property 
which is so appropriated. This part of the statute has been 
held valid. The latter part of the statute providing for a 
second board of appraisers without further notice, etc., has 
been held unconstitutional. The Constitution of Nebraska 
provides that private property shall never be taken for 
public use without just compensation. Another section of 
the state and federal constitution provides that no person 
shall be deprived of life, liberty or property without due 
process of law. The process of law is outlined by this sec- 
tion. The board is duty bound to determine the amount 
of damages to the property owners by the reason of taking 
the property for such public use. This section was con- 
strued in the case of Wilber v. Reed, 84 Neb. 767, 122 
N. W--53. 


It is very important that the appraisers shall secure 
the service of notice upon each of the landowners affected, 
giving the time and place when they shall meet to deter- 
mine the amount of damages against the property. 


LB 


CITIES AND VILLAGES—CONSTRUCTION OF 
BRIDGES 


Within its discretion, funds being available for the purpose, the 
county board may construct and repair bridges ‘on public high- 
ways within a municipality. 
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September 19, 1927 


Mr. E. J. Caldwell, 
County Attorney, Webster County, 
Red Cloud, Nebraska. 


Dear Sir: 


You inquire whether or not your county may construct 
and keep in repair a bridge within a municipality, where 
the bridge is but fifty feet in length. You call to our at- 
tention Section 4080, Compiled Statutes of Nebraska for 
1922, which refers to public bridges exceeding sixty feet in 
length. Even under this section it provides that the county 
may assist in the construction and repair of bridges within 
municipalities. 


In addition, we call your attention to Section 2733, 
Compiled Statutes of Nebraska for 1922, which provides 
that the County Board may in their discretion, whenever 
there is sufficient money on hand in the county road fund, 
build or repair any bridge or bridges within the limits of 
any incorporated city or village in the county. This seems 
to afford abundant authority for the construction of the 
bridge mentioned by you. 


LD 


CITIES—CONSTRUCTION OF ELECTRIC LIGHTING 
SYSTEM 


It is doubtful if the City Council in a city of the second class has 
authority to pledge the earnings of a municipal electric light 
plant over a period of four years to pay for certain improve- 
ments and extensions to be made to such plants. 


The cost of construction of an electric lighting system in such a city 
is not'payable out of its water fund. 
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April 11, 1927. 


Mr. Byron Busby, 
Clerk, 
Wakefield, Nebraska. 


Dear Mr. Busby: 


You inquire: 

-“Has the City Council the authority to pass an ordi- 
nance pledging the earnings of a municipal electric light 
plant over a term of four years (in place of a bond issue) 
in payment of certain improvements and extensions to the 
municipal electric light system? 


“Would it be legal to pay pledges as stated above from 
the water fund?” 


The correct answer to your first question may not be 
entirely free from doubt. Allow me to say, however, that 
I have some doubt as to the strict legal right of the city 
council to create by ordinance a valid lien for four years 
upon a municipal electric light plant for the purpose of 
paying for the construction of same. 


The statute provides how the cost of a municipal light- 
ing system may be.defrayed. It says: 

“The cost of such utilities may be defrayed by the levy of a tax ‘ 
of not to exceed five mills on the dollar valuation in any one year, for 
a heating or lighting plant, and of not to exceed three mills on the 
dollar valuation in any one year for an ice plant, or, when such tax 
is insufficient for the purpose, by the issuance of bonds of the munici- 
pality.” 

Section 4397, Compiled Statutes of Nebraska for 1922. 


I do not wish to be understood as saying the city 
council may not use the surplus earnings of a municipal 
lighting system as they accrue from time to time in paying 
off indebtedness incurred in the construction of the system. 
I think it may do that. 


In answer to your second question, I call your atten- 
tion to subdivision “C” of Section 4292, Compiled Statutes 
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of Nebraska for 1922, as amended by Chapter 41, Laws of 
Nebraska for 1925, which reads as follows: 


“To provide for the purchase of steam engines or fire extinguish- 
ing apparatus and for a supply of water for the purpose of fire pro- 
tection and public use and for the use of the inhabitants of such cities 
and villages by the purchase, erection or construction of a system of 
waterworks, water mains or extension of any system of waterworks 
now or hereafter established or situated in whole or in part within such 
city or village; and for maintaining the same.” 


In view of the foregoing provision of statute, I doubt 
the right of the city council to pay expenses incurred in 
the construction of an electric lighting system out of the 

yater fund—at least, until such time as that fund is not 

needed as a sinking fund for the payment of water bonds, 
or for the payment of running expenses or improvements 
of the water works system. 


GWA 


CITIES AND VILLAGES—CONTRACT FOR 
LIGHTING PURPOSES 


A village can not make a valid ‘contract for the purchase of electric 
current from a corporation when one of its board of trustees is 
president of such corporation. 

A village cannot levy more than one mill in any one year for a heat- 
ing or lighting plant. 

A proposed ‘village ordinance should be read three times before it is 
passed. 


A warrant should only be drawn where the money with which to pay 
it has been appropriated, 


June 4, 1927. 


Mr. K. A. McCall, 
Village Clerk, 
Lewellen, Nebraska. 


Dear Sir: 
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You say: 


“At the village election held April 5th one of the newly 
elected trustees is president and heavy stockholder of the 
Blue Creek Light & Power Co., a local plant from which 
the village purchases current for street lighting, the Light 
Company owning the transmission lines and the village 
furnishing the lamps only.” 


And you inquire: 


1. Whether a contract made between the village and 
the Blue Creek Light & Power Company will be valid? 


2. Whether the village can legally purchase current 
from the aforesaid power company without first entering 
into a contract with the company? 


3. Is there any limit as to the amount of the five mill 
levy that may be levied for light purposes? 


4. In passing an ordinance where the rules have been 
duly suspended, and the ordinance passed on the first day 
read, is it necessary to read the ordinance three times on 
that day, or does eliminating the two days also eliminate 
the two readings? 


I will answer the above questions in the order in which 
they are asked. 


1. A contract for the purchase of gas entered into 
between the village and the light and power company while 
the president of the company is a member of the village 
board of trustees, will be invalid. In an analogous case 
the Supreme Court of this state has held: 


“All officers of a city are prohibited from being directly or in- 
directly interested in any contract or agreement to which the city, or 
any one for its benefit, is a party, and such contract may be avoided 
by the city.” 


Grand Island Gas Co. v. West, 28 Neb. 852. 
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In that case the court held, however, that 


“Payment required. Held, that inasmuch as the city has accepted 
the benefits of the contract, it must do equity, 'and to do equity the 
city must pay to the Light & Fuel Co., not exceeding the contract 
price, the reasonable. value of the light received by it, prior to the 
commencement of the action, with seven per cent interest thereon.” 


2. I do not think the village can legally purchase cur- 
rent from the light and power company by a contract, 
either oral or written, entered into while a member of its 
board of trustees was the president of the company. 


8. I am of the opinion that a city or village can not 
levy more than one mill in any year for a heating or light- 
ing plant. The five mill limit was placed in the law when 
the assessed valuation was one-fifth of the actual valuation. 
When the law was changed in 1921 so as tb make the actual 
valuation the assessed valuation, what is now Section 5910 
of the Compiled Statutes of Nebraska for 1922 was en- 
acted, which in effect makes one mill the maximum rate of 
levy for heating and lighting purposes. 


4. J know of no reason why the reading of a proposed 
ordinance three times may not be dispensed with by a vote 
of three-fourths of the village trustees, but I think the 
usual procedure is to merely dispense with the reading on 
three different days where it is desired to expedite the 
passage of the ordinance. Reading it three times in one 
day does not much delay its passage. 


In answer to your other questions I will say that I am 
of the opinion a warrant for the payment of money should 
not be drawn where the money with which to pay it has not 
been appropriated. I am of the opinion that Section 4416, 
Compiled Statutes of Nebraska for 1922, is a valid enact- 
ment. 


GWA 
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CITIES AND VILLAGES—EXPENSE OF 
FUMIGATING 


A city or village may be required to pay the necessary expenses of 
enforcing a quarantine or fumigating a building within its 
corporate limits. 


June 9, 1927. 


Mr. J. F. Bohoe, 
Village Marshal, 
Bristow, Nebraska. 


Dear Sir: 


You inquire whether a yillage is responsible for the 
the expense incurred in enforcing a quarantine and for 
fumigating the residence of a family that has scarlet fever. 


I assume that the quarantining and fumigation were 
done in conformity with the rules and regulations adopted 
by the State Department of Public Welfare. If so, or if 
they were done in conformity with the provisions of some 
ordinance of the village, I am of the opinion the village 
should pay the necessary expenses of same. 


Section 8223, Compiled Statutes of Nebraska for 1922, 
provides, among other things, that 


“All necessary expenses incurred in the enforcement of such rules 
and regulations shall be paid by the city, village or county, for and 
within which the same shall have been incurred.” 


In the case of Shidler y. York County, 95 Neb. 652, the 
court said: 

“A duly licensed physician, acting under the order of the state 
board of health in quarantining and suppressing a highly contagious 
disease, may recover of the county, where such disease was prevalent, 


the actual expenses incurred by him and the reasonable value of his 
services.” 


I know of no reason why the necessary expenses of 
anyone, whether he is a physician or not, that are incurred 
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in the enforcement of the rules and regulations of the de- 
partment of public welfare or of the ordinances of some 
village by quarantining and fumigating to prevent the 
spread of some contagious disease should not be paid for 
by the village in which the work is done. 


GWA 


CITIES AND VILLAGES—OFFICER’S INTEREST IN 
CONTRACT 


No village officer may be interested in a contract to which the mu- 
nicipality is a party. 


May 11, 1928. 


Mr. Joshua Curtis, 
Sterling, Nebraska, 


Dear Sir: 


The law which pertains to officers of a village being 
interested in a contract in which the village is interested is 
as follows: 


“Any officer of any village in this state who shall hereafter be 
interested, directly or indirectly, in any contract to which such village 
is a party, or who shall enter into any contract to furnish, or shall 
furnish to any contractor or subconstractor with the village of which 
he is ah officer, any material to be used in performing any contract 
with such village, shall, upon conviction thereof, be fined in any sum 
not less than one hundred dollars nor more than one thousand dol- 
lars.” 


Section 4416, Comp. Stat. Neb. 1922. 


You will note that this section says “interested directly 
or indirectly.””. The determination of the matter of interest 
would be a question of fact in each particular case. The 
Supreme Court does not seem to have passed upon this par- 
ticular section. 


LD 
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CITIES AND VILLAGES—ORDINANCE 


An ordinance making it unlawful to move a building from one place 

to another within the fire limits does not prohibit the moving of a 

building from one location on a lot within the fire limits to a 
more suitable location on the same lot. 


June 7, 1927. 
Mr. Jesse S. Good, 
Cozad, Nebraska. 


Dear Mr. Good: 


We have your inquiry stating that recently the Village 
of Cozad has narrowed one of the streets which results in 
placing the lot line of the landowner ten feet nearer the 
center of the street. You have called our attention to Sec- 
tion 4 of Chapter VIII, page 17 of the Revised Ordinances 
for 1912 of the Village of Cozad, which provides: 


“It shall be unlawful for any person, persons, firm or corporation 
to move any frame building or buildings other than such as are pro- 
vided for in Section 2 of this chapter, to a place within said fire limits, 
or to remove such building from one place within said fire limits to 
another place within said fire limits.” 


Also Section 7, which provides: 


“Any building placed within the fire limits in violation of these 
provisions, or moved from one place in said limits to another place 
therein, or raised in violation of the foregoing provisions, may be 
condemned by a resolution of the mayor and council and ordered re- 
moved or lowered, and the owner or person having control of the 
same shall remove or lower said building within ten days after a copy 
of said resolution is delivered to such owner or person in charge of 
the same. On failure of such owner or person in charge thereof to 
remove or lower the same at the expiration of said notice the mayor 
and council may cause said building to be removed or lowered at the 
expense of the owner and hold said building until such cost is fully 
paid.” 


You further state that by reason of the changing of the 
lot line your building, a frame structure, is now situated 
ten feet back from the sidewalk line and you inquire if under 


OPINIONS 103 


the city ordinances you are prohibited from moving this 
building ten feet forward to be in line with the new side- 
walk line. 


Your inquiry involves the construction of the words 
“or move from one place in said limits to another place 
therein.” 


The ordinance gives no special definition to the word 
“place” and is somewhat indefinite as to just what is in- 
tended by the use of this word. It is a rule of construction 
that where no special definition is given to the use of the 
word that such words shall be given their usual and ordinary 
meaning. 


In Webster’s Dictionary the word “place” is defined, 
“A proper or suitable spot or location considering all things.” 
It is further defined as “a locality or spot occupied as a 
dwelling place or the like.” 


In the case of Brookline v. Hatch, 45 N. E. 756, 167 
Mass. 380 (381), 36 L. R. A. 495, the court said: 


“The word ‘place’ has a broad signification and applies, not only 
to buildings, but also to any enclosure, whether covered or not.” 


We have examined your ordinance and giving the word 
its usual meaning of location, it is our opinion that the 
ordinance here prohibits the moving of a wooden structure 
from one location or lot to another location or lot and that 
such ordinance would not prohibit you from moving your 
building forward on the same lot or location to attach to the 
sidewalk. 


We are returning the copy of your ordinance and photo- 
graphs of your building. 


LB 
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CITIES AND VILLAGES—PUBLISHING 
PROCEEDINGS 


Proceedings of municipalities of less than 40,000 population must be 
published. 


May 17, 1927. 


Mr. J. P. McPherren, 
Ponca, Nebraska. 


Dear Sir: 


Section 4876, Compiled Statutes, 1922, requires every 
village or city clerk in every village or city, having a 
population of less than 40,000 inhabitants, to prepare 
and publish the proceedings of the village or city board, 
council or commissioners within thirty days from any 
meeting of said board, council or commissioners, pro- 
vided that the charge for the publication shall not exceed 
the rates provided by law for the publication of proceed- 
ings of county boards. Sections following provide for 
the manner of publication. 


Section 4379, Compiled Statutes, 1922, provides that 
any city or village clerk failing to comply with this act 
shall be deemed guilty of a misdemeanor and shall, upon 
conviction, be fined, not to exceed $25, and be liable, in 
addition, to removal from office for such failure or neglect. 


LD 


CITIES—REDEEMING DISTRICT PAVING BONDS 


District paving bonds issued by the City of Chadron are not redeem- 
able at the option of the city in five years after date unless they 
contain an optional payment clause. 


January 18, 1928. 
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Mr. D. McMillan, 
Chadron, Nebraska. 


Dear Sir: 


You inquire whether in the opinion of this depart- 
ment district paving bonds issued by the City of Chadron 
on the Ist day of January, 1923, and due and payable 
by their terms ten years after date but without any pro- 
vision in the bonds for optional payment at an earlier 
date, can be paid off now and interest thereon stopped 
without the consent of the purchaser and holder of said 
bonds. 


Allow me to say that in my opinion they cannot. If 
it was desired to reserve’an option to pay them off after 
five years, that option should have been set out in the 
bonds. It may be that if the bonds were any kind of 
city bonds other than district paving bonds, the option 
though not written in the bonds would be implied from 
Section 4159, Compiled Statutes, but as I read the pro- 
visions of Section 4159, Compiled Statutes, it exempts 
district paving bonds from the bonds which are made 
payable after five years at the option of the city. 


Of course, there is no law that prevents the pur- 
chaser and holder of the bonds from consenting to receive 
its money and surrender the bonds at an earlier date. 


GWA 


CITIES AND VILLAGES—SALE OF ELECTRIC 
LIGHT DISTRIBUTING SYSTEM 


A city of the second class or a village may sell its electric light dis- 
tributing system without a vote of the electors if no real estate 
is included in the sale and if it has not adopted the initiative and 
referendum. 


February 28, 1928. 
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Mr. F. R. Kingsley, 
Minden, Nebraska. 


Dear Sir: 


You inquire whether a city or village can sell its 
electric light distributing system without a vote of the 
people? Allow me to say that in my opinion a city of 
the second class may sell its electric light plant without 
a vote of the electors, where a sale of real estate is not 
involved, if it has not adopted the initiative and refer- 
endum system of government. 


Section 4252, Compiled Statutes, 1922, provides 
among other things that 

“Cities of the second class and villages * * * may * * #* 
convey property real or personal, * * * Provided real property 
shall only be conveyed by the proper authorities of such city or village 
when authorized by a vote of the electors thereof.” 


The fact that the law states specifically that a con- 
veyance of real estate can only be made when authorized 
by a vote of the electors, but says nothing about such 
a vote when the subject of sale is personal property, is 
some indication that a vote is not necessary to authorize 
a sale of personal property. 


In most such cases I presume the sale will involve 
real estate or at least some interest in real estate, such 
as a lease, for a period of time greater than one year, and 
where this is so, it is advisable, I think, to have a vote 
upon the question of sale for it is elsewhere said: 

“The term ‘real estate’ * * * shall be construed * * * as 
embracing all chattels real except leases for a term of not exceeding 
one year.” 

Section 5586, Compiled Statutes, 1922. 


The power of the mayor and city council to aet with- 
out a vote of the people in a city of the first class and 
in a metropolitan city is fully as great as it is a city of 
the second class, or a village. 


GWA 
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CITIES AND VILLAGES—STREETS—IMPROVE- 
MENT DISTRICTS—PETITIONERS 


Only property owners of record in the office of the county clerk or 
register of deeds are qualified petitioners. 


August 11, 1928. 


Mr. S. W. Phillips, 
Tecumseh, Nebraska. 
Dear Sir: 


In your letter of recent date wherein you ask us our 
opinion of the sufficiency of a petition for creating an 
improvement district in your city, and whether or not 
only “record owners” of abutting property are qualified 
petitioners, Chapter 42, Session Laws of Nebraska, 1927, 
provides in part: 

“The sufficiency of the protests or petitions as herein provided, 
as to the ownership of the property shall be determined by the record 
in the office of the County Clerk or Register of Deeds at the time of 
the adoption of said ordinance.” 


it is our opinion that under such section only such prop- 
erty owners as are of record in the office of the County 
Clerk or Register of Deeds at the time of the adoption 
of such ordinance would be qualified petitioners. 


LCD 


CITIES—TRANSMISSION LINE—VOLTAGE 


A city under the police power may restrain an electric company serv- 
ing it from building a transmission line through said city carry- 
ing 33,000 volts, when 2,300 volts is sufficient for the use of the 
city, and there is no provision in the franchise granting the au- 
thority to construct a line carrying the higher voltage, especially 
in view of the greatly increased hazard and danger to life and 
property. : 
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June 1, 1927. 


Honorable John M. Paul, 
Attorney at Law, 
Harvard, Nebraska. 


Dear Mr. Paul: 
In your letter of May 26th you say: 


“T herewith enclose copy of franchise ordinance 
granted by the city council of Harvard, which franchise 
grant will expire in fall of 1929. The franchise right is 
now owned by the Harvard Electric Company but all the 
stock is held in trust by a trustee for the Southern Power 
Company, and the Southern Power Company has in turn 
sold to the Insul interests. 


“Now these final owners are starting to construct a 
high power line through the city and without any further 
authority from the city other than this ordinance under 
which they claim have already set several 40 ft. poles 
along the line which they purpose to use, and over which 
they intend to carry a 33,000 volt current of electricity. 


“T have asked them to discontinue their construction 
work within the city limits until we can obtain an opinion 
from your office as to their right to do this. 


“It is my opinion that the ordinance does not give 
them the use of the streets for carrying of current other 
than such as is manufactured by the local plant which 
is unattached as yet to any outside transmission line. 
The local plant is a D. C. 220 Diesel engine plant. And 
no lines over the city carry a voltage in excess of 220 at 
present. 


“It is my contention also that the construction of 
such a high power line through the city imposes a burden 
upon the city which the franchise does not contemplate, 
and the furnishing of electricity from without the city 
limits is not contemplated by the franchise, and that the 
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company has no right to the streets for such added 
burden without further grant of right by the council. 


“Now the local managers of the work have kindly 
agreed to cease work until we can obtain this opinion 
from you. I am sorry to impose upon you in this matter, 
but it is a case in which I am not absolutely sure and so 
shall rely upon your decision in the matter. 


“What I am afraid of here is that after franchise 
has expired that Insul will claim right to continue high 
power cable over city. Or is it your opinion that when 
franchise expires and new one is not granted their right 
to streets will terminate?” 


In reply will state that it seems the main question 
involved is whether the franchise holder, whose rights are 
measured by the franchise originally granted to O. J. 
Shaw, can legally build a 33,000 volt electric transmis- 
sion line through the city of Harvard? 


Franchise grants are strictly construed. The fran- 
chise in this instance gives the holder the right to build 
along and over the streets and alleys such electric lines 
as are necessary and proper to give electric service to 
the citizens of Harvard. 


It is clear that the franchise contemplated that the 
electric energy used would be generated in the local plant. 
Probably by implication it might be said that the com- 
pany would distribute over such lines electric energy re- 
ceived from some distant plant. 


Electrical engineering practice appears to not re- 
quire higher voltage on the local distribution system than 
110 to 23800 volts. 


So long as the lines that are built by the franchise 
holder are solely to serve the citizens of Harvard and 
not higher or more dangerous voltage is used than is 
normally regarded proper from an engineering standpoint 
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to serve the citizens of Harvard it would seem that the 
franchise holder is within his rights. 


However, when the franchise holder seeks to place 
upon the streets and alleys of Harvard an electric line 
that will carry electric energy for other towns, as well as 
Harvard, he is attempting to place an additional burden 
on the streets and alleys of Harvard, and one that was 
not contemplated in the original franchise as evidenced 
by its context. 


Further, when the franchise holder seeks to build 
through Harvard an electric line carrying the much more 
dangerous 33,000 voltage, and being a voltage not needed 
on the local distribution system, but desired by the fran- 
chise holder, because he seeks to serve many towns over 
a transmission line connected with distant station or sta- 
tions he is then placing upon the streets and alleys of 
Harvard an additional burden, and one not contemplated 
in the original franchise. 


The Harvard city officials would have the undoubted 
right under the general police powers to prohibit and 
bar the use of 33,000 volts or any voltage higher than 
2300 to 2400 on the ground of the greatly increased 
hazard and danger to life and property from the use of 
33,000 volts, when a voltage of 2300 to 2400 is the highest 
needed for the local distribution system. 


The Harvard officials would be justified in saying 
to the franchise holder if he desires to use on his lines in 
Harvard electric energy supplied by his distant station 
over his 33,000 volt transmission line, he should install 
a step-down transformer sub-station just outside the city 
limits, and there reduce the voltage to 2300 or 2400 
before entering the city. 

The Harvard officials under the broad police powers 


of the city have the right and I am inclined to think it is 
their duty to require such construction of electric lines 
as will not unduly jeopardize life and property. 
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As stated heretofore franchise grants are strictly 
construed. The following authorities are helpful and 
pertinent : 

“The right or privilege of using the streets for purposes other 
than those for which the streets are ordinarily used is a franchise, as 


the right to make use of the public streets for railroad or other like 
purposes, for the purpose of delivering electricity to consumers, etc.” 


26 C. J. 1012. 


“Generally, all that is granted by the grant of a franchise must 
be found in the plain terms of the grant and nothing passes by im- 
plication, except where it may be necessary to carry into effect the 
obvious intent of the grant * * * but the mere fact that the state 
in the grant of a franchise did not foresee circumstances which might 
arise in the future will not authorize the holder of the franchise to 
extend his rights thereunder to include a new state of facts. The 
grantee of a franchise cannot lawfully exercise thereunder rights 
that are not granted in the franchise, although such rights are of a 
similar character, and an attempt to do so will cause the grantee to 
become a mere trespasser.” 


26 C. J. 1033. 


(Cases to support above are cited in foot notes, pp. 1033- 
1034 of 26 C. J.) 


In Indianapolis Cable Street Ry. Co. y. Citizens 
Street Ry. Co., 127 Ind. 369, 24 N. BE. 1054, 26 N. E. 893, 
8 L. R. A. 539, it was held that a franchise granting right 
to construct a railroad on which the cars were operated 
by cable did not give right to operate cars driven elec- 
trically. 


In Peru Turnpike Oo. vy. Peru, 91 Vt. 295, 100 Atl. 
679, L. R. A. 1917, E. 559; the franchise to maintain a 
toll road and not provide for a charge of toll for use of 
roadway by automobiles, and it was held that the fran- 
chise holder had no authority to collect tolls for auto- 
mobiles. 


In above case the court uses this language: 


“The rule governing the construction of such grants is thus 
stated in the cases: ‘Every reversible doubt is to be resolved ad- 
versely. Nothing is to be taken as conceded but what is given in 
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unmistakable terms or by an implication equally clear. The affirmative 
must be shown. Silence is negative and doubt is fatal to the claim. 
The doctrine is vital to the public welfare. Northwestern Fertilizing 
Co. v. Hyde Park, 97 U. S. 659, 24 L. Ed. 1036.’ ” 


“Nothing passes but what is granted in clear and explicit terms 
* * * Whatever is not unequivocally granted in such acts is taken 
to have been withheld. Holyoke Water Power Co. v. Lyman, 15 Wall. 
500, 21 L. Ed. 1331; People ex rel Third Ave. R. Co. v. Newton, 122 
N.Y. 398, 3 L._R. A. 174,19 N. E. 831.” 


I am returning the copy of the ordinance as you sug- 
_gested. 


OSS 


CITY TREASURER—LIABILITY FOR DEPOSIT 


A city treasurer is liable on his bond for money deposited by him in a 
bank outside the county that has not given bond for the safety 
of such deposit. 


August 24, 1928. 


Mr. Barlow Nye, 
City Attorney, 
Kearney, Nebraska. 
Dear Sir: 

You say: 

“Sections 4149, 4150 and 4151 provide that the City 
Treasurer will deposit the funds of the city in banks in 
the county and these depository banks will furnish their 
depository bonds to be approved by the Mayor. The 
banks in Buffalo County are refusing to furnish a de- 
pository bond and the City Treasurer is at a loss to know 
what he shall do with the city funds. It has been sug- 
gested that the City Treasurer deposit the city money in 
banks outside of the county who are willing to put up 
the required depository bonds. This, however, is not 
strictly in compliance with the letter of the law. 
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“If you know of any Nebraska decisions affecting 
this proposition we would be pleased to have them. We 
would also be pleased to have your interpretation of the 
three sections cited, especially with reference to the per- 
sonal liability of the City Treasurer in event he deposits 
the city funds in banks in the county who refuse to make 
application for bond.” 


Allow me to say in answer to your letter that I am 
of the opinion the City Treasurer will be responsible on 
his bond for any money that he may deposit in any bank 
that is not doing business in the county and has not 
given the bond required by the provisions of statute 
above quoted unless it is a state bank doing business in 
the county which in my opinion is exempted by a later 
law from the requirement that it shall give bond. 


The concluding sentence of Section 8027 which is 
a part of the bank guaranty fund law provides that 


“No bank which has complied in full with all of the provisions of 
this article shall be required to give any further security or bond for 
the purpose of becoming a depository for any public funds, but de- 
pository funds shall be secured in the same manner that private funds 
are secured.” 


In construing the above quoted provision of statute 
Judge Good who wrote the opinion of the court in the 
case of State v. Peoples State Bank, 111 Neb. 136, said: 


“One of the aims and purposes of the legislature in enacting Sec- 
tion 8027, supra, was to relieve state banks from the necessity of 
giving bond for the safekeeping and return of public funds therein 
deposited.” 


111 Neb. 137. 


Upon the proposition that the treasurer is not liable 
for interest on bank deposits when he cannot collect 
interest upon them see Hamilton County v. Cunningham, 
87 Neb. 650. 


Upon the proposition that a bank is not compelled 
to pay interest upon a deposit of public money unless it 
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agrees to do so, see Hamilton County vy. Aurora National 
Bank, 88 Neb. 280. 


GWA 


CONGRESS—DEATH OF NOMINEE 


In absence of Congressional Committee, vacancy can be filled by State 
Committee. 


June 23, 1928. 


Honorable Edgar F. Ferneau, 
Chairman, State Republican Central Committee, 
Auburn, Nebraska. 


Dear Mr. Ferneau: 


You call attention to the death of the Honorable 
Melvin O. McLaughlin, republican nominee for Congress 
in the Fourth Congressional District, and request an 
opinion from this department with respect to the pro- 
cedure for filling such vacancy on the ticket. 


In reply would suggest that Section 2122, Compiled 
Statutes, 1922, as amended by Chapter 97, House Roll 
182, page 276, of the Laws of Nebraska for 1927, among 
other things provides: 

“Should a vacancy or vacancies for any office arise for any cause 

* * * before the elections, such vacancy or vacancies shall be 
filled by the majority vote of the proper committee of the same 
political party.” 


If there is a proper and legally constituted congres- 
sional party committee of the republican party in the 
_ Fourth Congressional District of Nebraska I think it 
should fill this vacancy. 


If there is no such committee I am of the opinion 
that the State Central Committee of the Republican party 
may fill the vacancy. 
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Under Section 2119, Compiled Statutes, 1922, as 
amended by Chapter 108, Session Laws, 1925, a state 
political committee is clothed with the power to bring an 
action to determine the legality of the nomination of any 
candidate for a congressional office. 


In case there is a vacancy in the list of the party 
candidates for the office of presidential elector it can fill 
that vacancy. State v. Wait, 92 Neb. 313. Surely it is 
not unreasonable to assume that the state central com- 
mittee has authority to fill a vacancy that may occur by 
reason of the death of the party nominee for the office of 
Congress after the primary election if there is no other 
committee clothed with that power. In this connection 
I would suggest that it seems the only committees of 
political parties that are expressly mentioned and their 
method of creation provided for by the law are the State 
Central Committee and the County Central Committees. 


Section 2164, Compiled Statutes, 1922, which at- 
tempted to repeal Section 2208, Chapter 90, House Roll 
323, of the laws of Nebraska for 1919, was suspended by 
a referendum and defeated, leaving said law of 1919 ap- 
parently in full force and effect, unless some part of 
same be repealed by implication. This law _ provides 


among other things: 


“Delegates so elected shall constitute the county convention and 
from the membership of the county convention shall be organized all 
necessary party committees for the various political subdivisions of 
the state, not otherwise provided for, on a basis promulgated by the 
state central committee. All party committees shall have power to 
fill vacancies in their committees.” 


Hence, if there is in the Fourth Congressional Dis- 
trict a proper congressional committee of the republican 
party, consisting of members of the county conventions 
in the several counties of the district, and organized on 
a basis promulgated by the State Central Committee, 1 
believe such committee would have the power to act in 
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the premises, but unless there is such Congressional Com- 
mittee so organized, the power to fill such vacancy in my 
opinion, as heretofore suggested, is in the State Central 
Committee. 


There are perhaps different courses that the com- 
mittee might take in filling such vacancy. It will be 
remembered that the last state republican convention gave 
the state central committee authority to fill all vacancies. 
In view of the law on the subject and this resolution by 
the state committee, I believe a court would sustain the 
committee in making the appointment itself. However, 
a method which might appeal to the Committee and 
others concerned and in harmony with the principles of 
local self government or self determination would be for 
the state chairman or the state committee to request the 
chairman of the county central committee in each county 
in the Fourth Congressional District to call a meeting of 
the county central committee and have such committee 
select a representative to act as a congressional delegate 
from that county to the congressional convention to be 
held in said district for the purpose of selecting a candi- 
date to fill the vacancy on the ticket. 


When such congressional district convention shall 
have chosen the nominee I would suggest as a further 
précaution that it would be advisable for the state com- 
mittee to meet and to ratify such appointment, in fact, 
it would be well to make such appointment the state com- 
mittee’s appointment. This is one suggested method and 
a plan that I believe the courts would sustain. 


There is possibly no course that you can take that 
will satisfy everybody, but under the circumstances and 
the law either of the above courses, at least, in my opin- 
ion, iS open to you. 


OSS 
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COMMON CARRIERS—ANNUAL REPORTS— 
DEFINITION OF “FLOATING DEBT” 


The term “floating debt’? embraces all unsecured notes and current 
liabilities. 
November 18, 1927. 
Mr. Leonard Densmore, 
Secretary, 
Nebraska State Railway Commission, 
Lincoln, Nebraska. 


Dear Sir: 


I have been asked by the Accounting Department of 
the State Railway Commission for an opinion as to what 
items of indebtedness are included in the term “Floating 
Debt” in the sixth paragraph of Section 5495, Compiled 
Statutes of Nebraska for 1922, as amended by Chapter 
171, Laws of Nebraska for 1923, page 405. 


The chapter relates to annual reports by common 
carriers to the Nebraska State Railway Commission. The 
sixth paragraph is as follows: 

“The amount of the floating debt of the company, with the pur- 
pose for which the debt was incurred.” 


The fourth paragraph provides: 


“The amount of outstanding bonds of the company, the date and 
purpose of their issuance and the rate of interest thereon.” 


The term “floating debt” in the sixth paragraph seems 
to be used in contradistinction to the term “outstanding 
bonds” in the fourth paragraph and to embrace all un- 
secured obligations of the company. It is clear that it 
includes unsecured notes and current liabilities. 


While no decision has been found that deals with the 
precise question submitted, the following bear more or 
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less closely upon it and seem to sustain the conclusion 
above expressed : 


People ex rel Cooke y. Wood, 71 N. Y. 371. 

City of Huron y. Second Ward Sav. Bank, 86 Fed. 
272, 49 L. R. A. 534. 

Oakman vy. City of Eveleth (Minn.), 189 N. W. 932. 

New Orleans vy. United States, 118 U. 8. 136, 30 L. 
Ed. 65. 

Thomas S. Hayden R. Oo. y. Town of Aurora 
(Col.), 163 Pac. Rep. 843. 


HL 
CORPORATIONS—DISSOLUTION 


Notice of intent to dissolve corporations should be given. 


May 5, 1928. 


Honorable Jackson B. Chase, 
Attorney at Law, 
Omaha, Nebraska. 


Dear Jack: 


After investigating the matter referred to in your letter 
of May 2nd, I have come to the conclusion that corpora- 
tions seeking dissolution should give the notice provided in 
the same manner as that required for a change in the Arti- 
cles of Incorporation. 


Section 467, Compiled Statutes, 1922, provides: 


“Every change in any of the above matters shall be recorded and 
published in the same manner as the original articles are required by 
law.” 


This undoubtedly refers to a prior section, Section 465, 
Compiled Statutes, 1922. In the fifth division of this sec- 
tion there is a reference to the time of commencement and 
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termination of the corporation. Therefore, unless the 
corporation is becoming extinct on account of the expira- 
tion of the time for which it was created, we think notice 
of dissolution should be published in the manner indicated. 


An oral opinion was given to this effect to the office of 
the Secretary of State yesterday in answer to an inquiry 
from other persons. 


LD 


CORPORATIONS—FOREIGN—DOING BUSINESS 


Storage of goods within this state constitutes doing business withim 
the state by a foreign corporation if such storage furthers the 
business of the corporation. 


May 14, 1928. 


Mr, H, A. Haring, 
Woodland, Ulster County, 
New York. 


Dear Sir: 


In your letter of May 9th you request information on 
the question whether it will be necessary for a foreign 
corporation which has not been otherwise obliged to domes- 
ticate, to do so, if it ships to a warehouse in this state a 
stock of goods for storage. 


In the case of Tomson vy. Iowa State Traveling Men’s 
Association, 88 Neb. 399, it was held: 


“A single transaction by a foreign corporation may constitute a 
doing of business in this state within the meaning of the statutes of 
the state making certain requirements of foreign corporations con- 
ditions precedent to their doing business in the state, where such 
transaction is a part of the ordinary business of such corporation and 


indicates a purpose to carry on a substantial part of its dealings 
here.” 


120 REPORT OF ATTORNEY GENERAL 


If this storage is for the purpose of furthering the busi- 
ness of the corporation, or is instrumental thereto, we are 
of the opinion that the corporation would be obliged to do- 
mesticate. We cannot see from the information you furnish 
us that such storage would not be incidental to the business 
of the corporation. 


LCD 


CORPORATIONS—FOREIGN—OCCUPATION TAX 


Foreign corporations must pay the same occupation tax as domestic 
corporations. 


June 26, 1928. 


Mr. Frank Marsh, 
Secretary of State, 
Lincoln, Nebraska. 
Dear Sir: 

You state that some foreign corporations are protest- 
ing against payment of the same annual occupation tax as 
that provided to be paid by domestic corporations. Upon 
page 521 of the Reports and Opinions of the Attorney Gen- 
eral for the years 1923-1924, appears an opinion written by 
the writer of this opinion, upon this subject. That opinion 
held, as we now hold, that foreign corporations are required 
to pay the same amount of occupation tax as domestic 
corporations. 


In support of this conclusion we first call your atten- 
tion to Section 1 of Article XII of the Constitution of Ne- 
braska, which, among other things, provides that foreign 
corporations shall not be given greater rights or privileges 
than are given domestic corporations of a similar character. 


Section 684, Compiled Statutes of Nebraska for 1922, 
provides that foreign corporations for profit doing business 
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in this state shall pay to the Secretary of State as an an- 
nual fee the same amount as the annual fee prescribed in 
the third next preceding sections for corporations in- 
corporated under the laws of this state. The section referred 
to is now Section 681, Compiled Statutes of Nebraska for 
1922, which provides for the payment of the annual fee or 
occupation tax upon a basis computed according to the 
amount of the paid up capital stock as stated in said sec- 
tion. It therefore follows that all corporations in paying 
the said occupation tax pay the tax in accordance with the 
amount of the paid up capital stock as indicated. This 
applies to foreign corporations. 


Recently you presented to the writer some authorities 
from an attorney representing a foreign corporation: These 
authorities, however, referred entirely to the subject of taxa- 
tion generally and not to the subject of the license or occu- 
pation tax paid for the privilege of doing business. The 
cases cited by that attorney, therefore, are not in point. 


The following authorities ee our conclusion: 


Horn Silver Min. Co. v. N. Y., 148 U. 8S. 305, 306, 
307, 308, 315, 317. 


General Ray. Signal Co. vy. Virginia, 246 U. S. 500. 
Cheney Bros. Qo. v. Mass., 246 U. 8. 147. 

Western Union Tel. Co. v. Kansas, 216 U.S. 1. 
Alpha Cement Co. v. Mass., 268 U. 8. 204. 

Baltic Mining Co. y. Mass., 231 U. 8. 68. 

Hanover Ins. Co. v. Harding, 272 U. S. 495. 
Maine v. Grand Trunk Ry., 142 U.S. 217. 
Provident Institution vy. Mass., 6 Wall. 611. 

Flint vy. Stone Tracy Co., 220.U. S. 107, 162. 

U. S. v. Minnesota, 223 U. S. 335, 344. 


The first case cited specifically holds that a state has 
the right to fix the specific license tax proportioned to the 
amount of the capital of the corporation. It also holds 
that the foreign corporation has no legal right to complain 
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that it is subjected to the same law with the domestic 
corporation. It also holds that whether or not the law 
should be construed to be a tax law or not does not affect 
the validity of the tax. However the law be regarded, it 
is the condition upon which a foreign corporation may do 
business in this state, and this state has a right to prescribe 
conditions. These conclusions are further sustained by the 
following authorities: 

49 A. L. R. 727. 

Bure Ass’n, ete. v. N. Y., 119 U. S. 110. 

New York vy. Roberts, 171 U. 8. 658. 

Norfolk & W. R. Co. vy. Pa., 186 U. 8. 114. 

Pembina Consol, Sil. Min. Co. y. Penn., 125 U. 8. 

181. 
State ex rel Breckenrigge Vv. Fleming, T0 Neb. 523. 
U.S. Ee. Co. vy. Lucas, 36 Ind. 361. 

14. A..C. J. 1261, 1262. 

37 C. J. 169. 

Pleuler vy. State, 11 Neb. 547. 

State v. Boyd, 63 Neb. 829. 

Rosenbloom y. State, 64 Neb. 342. 

Shue vy. Village of Silver Creek, 98 Neb. 552. 


Gaar 8. & Oo. vy. Shamon, 115 S. W. (Tex.) 361, 
Aff. 223 N. 8. 468. 


Aachen & M. F. Ins. Co. v. Omaha, 72 Neb. 518. 


We suggest that collection of these occupation licenses 
should be made in accordance with the foregoing informa- 
tion. 

LD 


CORPORATIONS FOREIGN—SALE OF STOCK THERE 
OF IN STATE 


A corporation not authorized to do business in Nebraska need not 
apply to the State Railway Commission for permission to sell its 
stock in this state. 
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June 18, 1928. 
Mr. Leonard D, Densmore, 
Secretary, 
Nebraska State Railway Commission, 
Inincoln, Nebraska. 


Dear Sir: 


The question propounded by you in your letter of June 
15th has been considered. The question is: 


“An Iowa corporation, not authorized to do business in 
Nebraska, desires to offer its own capital stock for sale in 
this state. Must it obtain the authorization of the Nebraska 
State Railway Commission therefor?” 


The opinion of this department is that such authoriza- 
tion is not required. 


The term “doing business’ as used in Section 676, 
Compiled Statutes of Nebraska for 1922, as amended, seems 
to refer to an exercise of the functions for which the 
corporation was created and not to the sale of its own 
capital stock. No case has been found that covers the 
question exactly, but the following bear upon it and lead to 
the conclusion above expressed: 

Bartlett v. Chateau Ins. Co., 18 Kan. 369. 
Pavilion Co. v. Hamilton, 15 Pa. Sup. Ct. 389. 
Galena Min, ete. Co. v. Frazier, 20 Pa. Sup. Ct: 
394. 
Atkinson v. U. S. Operating Co. (Minn.), 152 N. 
W. 410. 
HL 


CORPORATIONS—REFUSAL OF LICENSE TO 
CONDUCT BOXING SHOWS 


The law does not make a failure to pay the general corporation occu- 
pation tax ground for refusing a corporation a license to conduct 
boxing shows, but the Department of Public Welfare is not com- 
pelled to license such a corporation, 
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April 25, 1928. 


Mr. Ira L. Vorhies, 
Athletic Commissioner, 
State House, 

Lincoln, Nebraska. 


Dear Sir: 


You say the South Omaha Aerie No. 154, Fraternal 
Order of Eagles, has applied to your office for a license to 
conduct boxing and wrestling shows, and that this order, 
although incorporated in 1905, has failed to pay the yearly 
corporation tax levied against non-profit corporations. You 
inquire whether this is sufficient ground for the refusal of 
a license to conduct boxing and wrestling shows. 


In answer to your question allow me to say that the 
law does not make a failure to pay the general license tax 
ground for refusing a corporation a license to conduct box- 
ing and wrestling shows, but you are not required to issue 
such a license. The language of the statute which clothes 
your department with power to issue licenses in such cases 
is permissible rather than mandatory. 


GWA 


COUNTY AGENT—WITHDRAWAL AND 
REMONSTRANCE 


A land owner who is a bona fide resident of a county and actually 
and actively engaged in farming therein may be a petitioner for 
the employment of an agricultural agent or may remonstrate 
against such employment, but his name cannot be counted upon 
both the petition and the remonstrance. A name may be with- 
drawn from a petition before it is filed, but not afterwards. 
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September 11, 1928. 


Mr. W. H. Brokaw, 
Director Extension Service, 
Agricultural College, 
Lincoln, Nebraska. 


Dear Sir: 


You call my attention to a letter written to your de- 
partment by Mr. Dana R. Williams, Deputy County Attor- 
ney of Boone County, in which he says: 


“A petition has been filed with the County Clerk to 
have the County Board grant the office of County Agent. 
There are several questions which have come up for deci- 
sion as to the method of procedure in disposing of this 
matter, and it has occurred to the writer no doubt your 
department is informed on these different points and I 
would appreciate it very much if you would hand this 
letter to the proper officer and would appreciate it very 
much if the following questions would be answered to the 
undersigned : 


“1. If, after the original petition is filed with the 
County Clerk, can an original signer request the County 
Clerk and Board to withdraw his name, and up until what 
time can the name be withdrawn? 


“2. If an original signer withdraws his name, can he 
afterward sign a Remonstrance Petition, and should it be 
considered by the County Board? 


“3. Is a land owner, who resides in town, deriving his 
income from renting his land to tenants, entitled to sign a 
petition, or a remonstrance petition?” 


I will endeavor to answer the above questions in the 
order in which they were asked: 


1. I know of no express provision for the withdrawal 
of a name from the original petition and do not believe the 
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withdrawal of a name is permissible after the petition has 
been filed with the County Clerk. 


2. If an original signer withdraws his name from the 
petition before it is filed with the County Clerk, I am of 
the opinion he may afterwards sign a remonstrance and 
have his name counted, provided he is otherwise qualified 
to sign the remonstrance. Under the provisions of Section 
1, Chapter 1, Session Laws of Nebraska for 1923, as 
amended ‘by Chapter 55, Session Laws of Nebraska for 
1927, one whose name appears as a signer on the original 
petition (as filed) is barred from having his name counted 
on a remonstrance. 


3. A land owner who is a bona fide resident of the 
county and actually and actively engaged in farming 
therein may be a petitioner for the employment of an agri- 
cultural agent in the county or may sign a remonstrance 
against same. 


I doubt, however, whether one whose only interest in 
farming operations is merely that of a landlord receiving 
either money or a share of the crop as rent, and without 
any part in the actual management of the land, is actually 
and actively engaged in farming. ‘This is a matter, how- 
ever, that possibly is not entirely free from doubt. 


GWA 
COUNTY BOARDS—ASCERTAINING COUNTY 
POPULATION 


Population formerly ascertained by the best evidence obtainable. 
Statute fixed the manner of ascertaining the fact. (Note—This 
statute held void by Supreme Court.) 


April 27, 1927. 
Mr. Carl H. Hoge, 


County Clerk, Platte County, 
Columbus, Nebraska. 
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Dear Mr. Hoge: 


You inquire how the population of the county shall be 
ascertained for the purpose of fixing a salary of county 
officers. Prior to the passage of Chapter 91, page 271, 
Session Laws of Nebraska for 1925, this department ren- 
dered an opinion which seems to have been controlling and 
which held that county boards could ascertain the popula- 
tion of the county for the purpose of fixing salaries by con- 
sideration of any evidence which they considered to be 
good and sufficient evidence to prove the population of the 
county to their satisfaction. Chapter 91 aforesaid, how- 
ever, was passed and now provides that the population 
shall be governed and controlled by the last preceding 
census taken by the federal government. 


LD 


COUNTY BOARD—LEASING ROOMS IN COURT 
HOUSE 


County Board may lease rooms in court house only after requirements 
of the county have been met. 


January 27, 1927. 


Mr. J. W. Fillman, 
County Clerk, 
Osceola, Nebraska. 


Dear Sir: 
You inquire whether or not your county board has a 


right to rent or lease rooms in the court house. 


Section 851, Compiled Statutes, 1922, provides in set- 
ting forth the powers of the county, that the county shall 
have power “to sell, convey or lease any real or personal 
estate owned by the county.” 
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Section 852, as amended by Chapter 93, Session Laws 
1925, provides that the county board shall have power to 
take and have the care and custody of all the real and per- 
sonal estate owned by the county and manage the county 
funds and the county business, except as otherwise spe- 
cifically provided, and to make all orders respecting the 
property of the county. 


Under these provisions of the statute we believe, there- 
fore, that the county board has the power to lease. We 
think, however, this power is restricted further by the re- 
quirement that the county board shall first make due pro- 
vision for all county officers and employees to the exclu- 
sion of all other persons, and that the county board can 
lease only the excess space. 


LD 


COUNTY CENSUS—INSANE. ASYLUM 


In taking a census of a county the insane patients in a state insane 
hospital located in the county should not be counted if they are 
not residents of the county. 


February 20, 1928. 
Mr. T. R. Rainforth, 
Hastings, Nebraska. 
Dear Sir: 
You inquire whether in taking the census of Adams 


county you shall count the insane patients at the State 
Hospital for the Insane at Ingleside. 


Allow me to say that such patients should not be 
counted unless they have their legal residence in your 
county, and I take it that those who were committed from 
other counties are not residents of Adams county. 


GWA 
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COUNTY CLERK—FILING FEES FOR LIS PENDENS 


The county clerk or register of deeds is only entitled to receive a fee 
of fifty cents for each lis pendens he files even though it may 
have been entered more than once upon the numerical index. 


January 28, 1928. 
Mr. Barney Hofer, 
County Clerk, 
McCook, Nebraska. 


Dear Sir: 


In answer to your letter of inquiry of the 26th instant, 
I call your attention to Section 8595, Compiled Statutes, 
1922, which, in speaking of a lis pendens, provides, among 
other things: 


“The clerk or register of deeds of such county shall 
record the notice thus filed and enter the same upon the 
numerical index of all lands, any part of which is included 
in the description in said notice, for which he shall be en- 
titled to receive the sum of fifty cents.” 


IT am of the opinion that this provision of statute is 
controlling and that the officer is only entitled to receive 
the fifty cents fee for each lis pendens, even though it may 
have been entered more than once on the numerical index. 


‘If the satisfaction certificate to which you refer is a 
certificate that a lis pendens is cancelled by court order, I 
think the same rules applies as to it. 


GWA 


COUNTY FARM—DISPOSITION OF DECEASED 
INMATES 


A deceased inmate of the county poor farm should be buried by the 
county. 
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November 22, 1927. 


Mr. C.F. Galloway, 
County Attorney, 
Wahoo, Nebraska. 


Dear Sir: 


In answer to your letter of the 17th instant, I will say 
that I am of the opinion you did right in advising that the 
deceased inmate of the county poor house in your county 
should be buried by the county. 


I know of no law which requires that the dead body of 
a pauper should be turned over for purposes of dissection 
to the medical and dental schools of the state, and it is 
even a question whether such a body can be lawfully turned 
over for dissection purposes since the repeal of Sections 
8281, 8282, and cognate sections, by Chapter’ 167, Session 
Laws, 1927. 


GWA 


COUNTY FUNDS—INTEREST FROM DEPOSITORY 
BANKS 


Interest received upon county money deposited in banks should be 
credited to the general fund of the county. A county board may 
transfer a part of the unexpended balance in the county general 
fund to some other county funds. 


July 1, 1927. 


Miss Naomi Wootton, 
County Treasurer, 
McCook, Nebraska. 


Dear Madam: 


I agree with your County Attorney upon the proposi- 
tion that all interest received upon county money deposited 
in banks should be credited to the general fund of the 
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county. Section 6192, Compiled Statutes for 1922, so 
reads, and the Supreme Court has held: | 


“The amount received by the county treasurer as interest from 
depository banks should be credited to the general fund of the county 
immediately on its receipt, and can be disbursed only as other moneys 
belonging to that fund.” 


I also agree with him that the county board may order 
a transfer from the general fund to the bond fund of the 
county under the provisions of Section 1023, Compiled 
Statutes, which reads as follows: 


“The county board of any county in the State of Nebraska shall 
have the power to transfer any unexpended balance or any portion 
thereof remaining in the county general fund at any time to any 
other county fund, when the interest of the county seem to demand 
such transfer: PROVIDED, in no case shall such transfer reduce the 
amount of said county general fund below the sum of two thousand 
dollars.” 


GWA 


COUNTY JUDGE—CONTRACT FOR PRINTING 


A county judge who is the owner of a newspaper published in the 
county should not contract with the county to do the county 
printing if there is another legal paper published in the county. 


November 3, 1928. 


Mr. A. L. Bishop, 
County Attorney, 
Bartlett, Nebraska. 


Dear Sir: 

You call the attention of this department to Section 
876, Compiled Statutes of Nebraska for 1922, which reads 
as follows: 


“No county officer or county surveyor shall in any manner, either 
directly or indirectly, be pecuniarily interested in or receive the benefit 
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of any contracts executed by the county for the furnishing of supplies 
cr any other purpose; neither shall any county officer or county sur- 
veyor, furnish any supplies for the county on order of the county 
beard, without contract.” 


And you inquire whether this bars a county judge who 
is also the owner of a printing plant and newspaper from 
contracting with the county for printing the proceedings of 
the county board or doing other printing or furnishing 
supplies for which the county is to pay. 


Allow me to say in answer to your question that in my 
opinion the statute above quoted does bar the county judge 
from making contracts of the kind you mention with the 
county. To this rule there is the possible exception that 
if the county judge owns the only legal newspaper pub- 
lished in the county and the law requires that certain no- 
tices or other things for which the county is to pay shall 
be published in a legal newspaper published in the county, 
the owner of the paper, even though a county officer, may 
contract with the county board for such publication. 


GWA 


COUNTY JUDGE—REPORT OF MARRIAGE 
CEREMONY FEES 


A county judge is required to report and pay over to the county the 
statutory fees received by him for the performance of the mar- 
riage ceremony. 


January 21, 1927. 


Mr. Wilbur F. Bryant, 
County Judge, 
Hartington, Nebraska. 


Dear Judge: 


In answer to your letter of inquiry of the 19th instant, 
I will say that in my opinion a county judge is required to 
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report and to pay over to the county treasurer fees re- 
ceived by him for the performance of marriage ceremonies. 


In the case of Douglas County y. Vinsonhaler, 82 Neb. 
810, it was held otherwise, but at that time the statute did 
not provide any fee for the performance of a marriage cere- 
mony by the county judge. That decision was rendered in 
1908. In 1909 the law was amended so as to provide the 
county judge should receive a fee of $3.00 for the perform- 
ance of a marriage ceremony. In as much as the court 
seemed to base its decision in the Vinsonhaler case largely 
upon the fact that the statute did not provide a fee for the 
performance of the marriage ceremony by a county judge, 
I am of the opinion when the law was changed to provide 
for such a fee it became the duty of the county judges to 
report such fees. 


GWA 


COUNTY—MOTHERS PENSION 


The state does not pay a pension to mothers, but under a state law 
mothers under certain conditions are paid pensions by the coun- 
ties. 


March 7, 1928. 


Mrs. Mamie Evans, 
Wood River, Nebraska. 


‘Dear Madam: 


Allow me to say in answer to your letter of inquiry of 
recent date that we have no law providing for the payment 
by the state of a pension to widows. 


There is a state law that provides for the payment of 
certain sums to widows who are the mothers of young chil- 
dren under certain conditions. One of the conditions is 
that the mother shall have resided in the county from which 
relief is asked for at least two years. The relief allowed 
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2 


can not exceed ten dollars per month for each child and 
can not be more than fifty dollars per month for an entire 
family. In order to get this relief you should file a petition 
asking for such relief in the juvenile court of the county in 
which you reside. 


GWA ; 


COUNTY OFFICERS—AMOUNT COLLECTABLE FOR 
PUBLICATION OF SCAVENGER TAX LISTS 


March 28, 1927. 


Allen Printing Company, 
Allen, Nebraska. 


Gentlemen: 


Answering your letter of March 26 relative to the legal 
rate for publication of notices and particularly pertaining 
to the publication of scavenger tax lists, we respond by 
enclosing herewith a‘copy of an opinion written to Mr. 
Yale H. Cavett, Bayard, Nebr., dated October 138, 1926, 
which presents the opinion of this department relative to 
the compensation for printing scavenger tax lists. In that 
opinion we call your attention also to the following lan- 
guage in the next to the last paragraph: 


“In order to avoid any controversy or litigation we suggest that 
county boards and county treasurers in caring for the publication of 
the delinquent tax list should be careful not to exceed the maximum 
amount stated in Section 6052 in making provision for the compensa- 
tion of the publisher.” 


This part of the opinion really had no application to 
the inquiry, but was inserted with the idea of advising 
county boards not to exceed the statutory compensation 
fixed by Section 6052, Compiled Statutes for 1922. This 
section specifically fixes the compensation for the publica- 
tion of tax lists at the sum of 20c¢ for each description of 
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land other than town lots and the sum of 10c for each town 
lot. 


There is no provision for competitive bidding in this 
connection, and Section 6052 in our opinion fixes the com- 
pensation that should be paid the publisher and leaves to 
the county board the discretion to select the publisher. 


Relative to the matter of injunctions, as discussed in 
your letter of March 26, we will say that we do not believe 
that the notice would be held invalid because ef the amount 
of compensation paid to the publisher, but we are inclined 
to the belief that an action +would lie against the county 
board for paying more or less than the compensation fixed 
for the publication of this list. Of course, the matter is not 
entirely free from doubt until there is a court decision. 
You realize, of course, that our opinion in this connection 
must be general and that we are hardly in a position to 
advise you concerning matters of personal interest only. 


LD 


COUNTY OFFICERS—ASSESSOR AND ROAD 
DISTRICT OVERSEER NOT INCOMPATIBLE 


January 31, 1927. 


Mr. Stanley A.. Matzke, 
County Attorney, 
Seward, Nebraska. 


Dear Sir: 


There is nothing in the statutes of Nebraska which for- 
bids the same man from serving both as county assessor and 
as a road district overseer. The two offices are not incom- 
patible and the rule is 


“The holding of one office does not in and of itself disqualify the 
incumbent from holding another office at the same time, provided . 
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there is no inconsistency in the functions of the two offices in ques- 
tion.” 
29 Cyc. 1381. 


OSS 


COUNTY OFFICERS—INTEREST ON JUDGMENT— 
PASSPORT FEES 


‘Rate of interest on judgment to be collected. 
Fees collected by county officers in connection only with operation of 
laws of the United States need not be accounted for by the officer. 


March 22, 1927. 


Mr. Edward F. Graf, 
Olerk of the District Court, 
Columbus, Nebraska. 


Dear Sir: 
You write us as follows: 


“The question has been raised by local attorneys and 
it is alleged by them that where the judgment is based 
upon written instruments and the interest rate is more 
than 7% per annum, although the rate is not specified in 
the judgment, the party obtaining said judgment is entitled 
to the rate of interest specified in the written instruments 
and that it is the Clerk’s duty to ascertain and collect the 
same.” 


Answering this part of your inquiry we call your at- 
tention to the case of Calloway v. Doty, 108 Neb. 319. 
At page 324 the court says: 


“But, besides all this, we do not think that it is necessary that 
there should be a recital in the judgment that it bear a particular 
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rate of interest in order that the judgment creditor may collect in- 
terest on his judgment, as the statute fixes the rate of interest 
which the amount of the judgment bears in any given case. 
While it is the better practice that the court should specify the rate 
of interest which a judgment or decree shall bear in order to obviate 
a possible future contention, there is nothing in the law which seems 
to require that this be done.” 


Following out this conclusion of the court it was held 
that the judgment in reality bears the same rate of inter- 
est as the written contract upon which the judgment was 
founded where the judgment is silent as to the interest. 
We think the better practice, however, would be for the 
judgment to be made definite and certain by a nune protunc 
order. 


In view of the judgment of the court, however, in 
Calloway v. Doty, we presume that the interest should “be 
collected in full as provided in the written contract upon 
which the judgment is based unless the judgment provide 
otherwise. 


Answering the second part of your inquiry which is 
in substance whether or not the Clerk is required to account 
for fees collected by him in connection with the passport 
laws we will say that we see no reason why the opinion 
given by this Department in accounting for naturalizatioa 
fees should not be applicable. The opinion last referred 
to was given by the writer to Mr. F. E. Lenhart, Clerk of 
the District Court at Beatrice, under:date of September 
25, 1923, and in effect held that the Clerk was not required 
to account for naturalization fees collected by him inas- 
much as the fees were collected under the federal law and 
concerned a matter in which the State was not interested 
and had no right to legislate. Probably this same opinion 
would be controlling as to the passport law so long as it 
was confined to interstate commerce or commerce between 
nations. 


LD 
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COUNTY OFFICERS—PAYMENT OF SALARY 


The statutory provision that no county officer shall draw in one month 
more than one-twelfth the total annual salary of his office is not 
applicable in the case of a county superintendent who receives no 
annual salary, but who is paid a per diem for the number of days 
he is engaged in the performance of the duties of his office. 


August 25, 1928. 


Mr. Leroy C. Spence, 
County Superintendent, Arthur Co., 
Arthur, Nebraska. 


Dear Sir: 


In answer to your letter of inquiry of the 20th 
instant allow me to say that I assume your county con- 
tains a school population of less than one thousand five 
hundred and that the statutory provision regarding the 
compensation of the county superintendent is as follows: 


“The county superintendent shall receive not less than seven 
dollars per day for each day actually employed in the performance of 
the duties of the office, but the total compensation in this class shall 
net exeeed twelve hundred dollars per annum.” 


Section 2391, Compiled Statutes of Nebraska for 1922. 


If I am-right in this assumption, I doubt whether 
the provision that no county officer shall draw in one 
month more than one twelfth of the total annual salary 
of his office applies in the case of the county superin- 
tendent of your county. <As-I view it that officer does 
not receive a fixed annual salary but is paid a per diem 
for the work done, hence his compensation may fluctu- 
ate, and strictly speaking, he is not paid an annual 
salary. 


GWA 
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COUNTY SHERIFF—COLLECTION OF DELINQUENT 
PERSONAL TAXES 


The sheriff can not collect a fee for makidg a levy under a search war- 
rant unless the levy is actually made, nor can he collect a com- 
mission unless he has made a sale. 


February 18, 1928. 


Mr. E. G. Reed, 
Attorney at Law, 
Kearney, Nebraska. 


Dear Sir: 


In answer to your letter of inquiry of the 8th instant 
in re charges of officer where distress warrant for the 
collection of delinquent personal taxes is placed in his 
hands, allow me to say that the sheriff can not collect a 
fee for making a levy unless the levy is actually made 
nor can he collect commission unless he has made a sale. 
The fee of twenty-five cents for issuing the warrant (work 
that is done by the County Treasurer) is payable, of 
course, after the warrant is issued whether it is served 
or not. 


, 

Whether the sheriff is entitled to mileage where he 
makes a trip to serve the warrent but does not actually 
serve it because the taxpayer concludes to pay without 
service is not entirely free from doubt. _I am inclined 
to the opinion that he is entitled to mileage at the rate 
of five cents per mile in such a case but do not know how 
it can be collected where the tax is paid by the taxpayer 
direct to the county treasurer, for in such a case the dis- 
tress warrant will not have been returned, so the treas- 
urer will have no official notice that anything has been 


done, under it. 


If, however, settlement is required to be made with 
the sheriff after the search warrant has once issued, I am_ 
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of the opinion that officer will be justified in charging 
five cents per mile for the distance actually and necessar- 
ily traveled in making the collection even though the 
collection is made without actually serving the warrant. 


I say five cents per mile instead of fifteen cents per 
mile because so far as the charge of mileage is concerned 
Section 6012, Compiled Statutes of Nebraska for 1922, 
is a special statute as compared with Section 2381, Com- 
piled Statutes of Nebraska for 1922, which is more gen- 
eral in its scope and the rule is that 

“To the extent of any necessary repugnancy between them the 
special will prevail over the general statute.” 


36 Cye, 1151. 
GWA 


COUNTY REGISTER OF DEEDS—COMPENSATION 


Compensation of Register of Deeds is fixed and limited by law. 


April 27, 1927. 


Mr. Thomas J. Dredla, 
County Attorney, 
Crete, Nebraska. 


Dear Mr. Dredla: 


You state that it has been the custom of your county 
to pay the Register of Deeds $75.00 per year for the com- 
piling of the mortgage indebtedness record provided for 
in Section 4960, Compiled Statutes of Nebraska for 1922. 
You inquire whether or not this is a proper payment by 
the county. 


Answering the inquiry we call your attention to the 
specific provisions of Sections 4960 to 4963 inclusive, 
Compiled Statutes of Nebraska for 1922. The reading of 
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these sections indicates to us that it is a part of the 
official duties of the Register of Deeds to prepare this 
record. In the absence of additional compensation spe- 
cifically provided for by statute, it is to be presumed that 
the compensation of the Register of Deeds as fixed by 
law shall be his whole compensation for the performance 
of all duties relating to his office. Section 4960, however, 
does require the county to furnish the book described in 
Sections 4960 to 4962 inclusive. No other charge is men- 
tioned as taxable against the county. 


LD 


COUNTY SHERIFF—FEES AND MILEAGE 


Sheriff is entitled to mileage for transportation of patient to hospital 
for insane. 


February 17, 1927. 


Mr. W. H. Line, 
County Attorney, 
Loup City, Nebraska. 


Dear Sir: 


Your letter of February 10th requests our advice 
upon two questions: 


First. Should the sheriff report and pay to the county 
the $3 allowed him for conveying a patient to the insane 
asylum, as provided in Section 6930, Compiled Statutes, 
1922? 


We call your attention to a certain part of this sec- 
tion which refers to personal service of the sheriff in 
conveying the patient. We do not consider that the mere 
use of the word “personal” is sufficient to allow the 
sheriff to retain the $2.00. If you will read further in 
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the section you will note that the commissioners may 
estimate the probable expenses, of conveying the person 
to the hospital, including the necessary assistance and 
not including the compensation allowed the sheriff. An- 
other section of the Statutes, as you know, provides that 
the sheriff must make a return of all fees with the ex- 
ception of mileage and jailers’ fees. Inasmuch as it is 
not specifically provided that he must retain the $3.00 we 
conclude that he must account for the same, but on the 
express provision he may retain mileage he may keep 
without account therefor the mileage earned by him in 
that connection. 


Second. Is the sheriff entitled to mileage where the 
county board paid the expenses of the automobile used 
as a conveyance? 


We respond by saying that Section 6930 provides 
for the $3.00 per diem and mileage. The section further 
provides that the sheriff or other person executing the 
warrant shall accompany the return with a statement of 
the expenses incurred and that the excess or deficiency may 
be added to or deducted from his compensation as the 
case may be. Inasmuch as the probable expense of con- 
veying the person to the hospital, including necessary 
assistance, may be computed and paid in advance, and 
expenses advanced on such estimate, we conelude that 
the expenses referred to in the matter of adding to or 
deducting refer to expenses, excluding the compensation 
allowed the sheriff. This section states that such esti- 
mated expenses do not include the compensation allowed 
the sheriff. We, therefore conclude that the sheriff is 
entitled to his mileage as personal compensation in addi- 
tion to the expenses incurred. 


LD 
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COUNTY SHERIFF—MULTIPLE MILEAGE 


Mileage may not be collected by officer in multiple amounts dependent 
upon number of summons served. 


February 13, 1927. 


Mr. W. B. Hammon, 
Sheriff, Cherry County, 
Valentine, Nebraska. 


Dear Mr. Hammon: 


You inquire whether or not the county sheriff is 
entitled to collect mileage in multiple amounts, that is, 
multiply the mileage actually travelled in serving sum- 
mons by the number of defendants served with summons. 
We have always felt that the sheriff was underpaid, and 
he should receive more compensation. This matter, how- 
ever, is entirely within the discretion of the Legislature. 
Thus far, the Legislature has made provision only for 
the payment of the fixed salaries to be paid the sheritf 
and for mileage to be retained as provided by Section 
2381, Compiled Statutes of Nebraska for 1922. 


We are not herein including the compensation paid 
to the sheriff when he acts as jailer as that is not sheriff’s 
compensation. The supreme court has not specifically 
passed upon the matter of multiple mileage in a case 
where the service of summons is involved. - The principle 
involved, however, has been decided adversely to the 
collection of multiple mileage. 


In the case of Caunty of Logan y. Doan, 34 Neb. 104, 
it holds that the mileage provided is for compensation 
of the sheriff for each mile actually and necessarily 
travelled and that he is entitled to receive mileage for 
the one journey and to allow him again for the same trip 
would be double compensation which is unauthorized by 
law. This case also indicates that the fees in this con- 
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nection for service might be apportioned amongst the 
cases involved. 


We therefore feel that the county commissioners 
should be advised to pay mileage only for the actual mile- 
age and actual trips and- not to pay double compensa- 
tion until such time as the Legislature has expressly so 
provided or the supreme court has ruled otherwise. 


LD 
COUNTY SHERIFFS—PROBATION OFFICER 


Sheriffs are not entitled to additional compensation as probation 
officers. 


February 8, 1927. 
Mr. W. W. Norton, 


County Judge, 
Osceola, Nebraska. 


Dear Sir: 

You ask for our interpretation of the provisions of 
Chapter 94, Session Laws, 1925, pertaining to the appoint- 
ment of a sheriff as probation officer and his compensation. 


This act provides for the appointment of probation 
officers and provides that no probation officer appointed 
shall receive any compensation for his services as such 
except as in the section or chapter provided. No specific 
compensation is provided for sheriffs acting as probation 
officers in counties having less than 20,000 population. 
We, therefore, conclude that the duties of probation officers, 
when vested in sheriffs of such counties, are vested in 
them by virtue of their office as sheriff, and that they 
are not entitled to additional compensation. We wish 
that we could reach a different conclusion as in our opin- 
ion sheriffs are underpaid, but we cannot do so under 
the wording of the statute. 


LD 
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COUNTY SHERIFF—REPORTING OF FEES 


The county sheriff must report and pay over all fees earned whether 
collected or not. Sheriffs should collect fees in advance or secure 
the payment of same. 


June 21, 1928. 


Mr. Carroll Thompson, 
County Attorney, Nance County, 
Fullerton, Nebraska. 


Dear Sir: 


You inquire whether or not under the provisions of 
Section 2381, Compiled Statutes of Nebraska for 1922, 
the county sheriff is required to account for and pay to 
the county treasurer the amount represented by all fees 
earned by him eyen though the same have not been fully 
collected. You inquire whether the Sheriff is excused 
from collection and accounting for any of the fees. 


The decisions of our state upon this particular sub- 
ject are not entirely clear, but we call to your attention 
that Section 2381, Compiled Statutes of Nebraska for 
1922, provides that the sheriff in his report to the county 
board shall include all fees collected or earned and the 
section concludes as follows: 


“and he shall then pay all fees earned to the county treasurer.” 


State ea rel Antelope Co. y. Miller, 98 Neb. 179, in 
the syllabus states: 
“A sheriff is required to report all fees earned by him by virtue 


of his office which are not especially excepted from his report by 
statute. His salary is in lieu of fees.” 


In this case, however, the fees were collected but 
not. reported so the case is not so valuable as the syllabus 
indicates for it does not discuss the question of fees 
earned but not collected. 
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Boettcher v. Lancaster County, T4 Neb. 148, in the 
syllabus states: 
“Ordinarily, under said amendatory act, the clerk extends credit 


at his peril, and will be required to account for the fees earned by him 
for official services, whether the same are collected or not.” 


The case last cited is commented upon in Douglas 
County vy. Vinsonhaler, 82 Neb. 810. In this case the 
county judge was sued. because of his failure to report 
fees in excess of his lawful compensation which were 
earned but not collected. It was held that it must appea. 
that the county judge wilfully omitted to charge the pre- 
scribed fee with intent to evade the law or that he neg 
gently omitted to collect or secure the payment of said 
fees. In this case it appears that the law did not spe- 
cifically refer to the payment over of fees earned. 


In the law pertaining to the county judge the amount 
of fees received was the fact uniformly mentioned. Fees 
earned and not received do not appear to have been re- 
ferred to in the law. In Section 2381, Compiled Statutes 
of Nebraska for 1922, we have the express provision that 
the sheriff shall pay all fees earned. In the case last cited 
the court states as follows: 


“This provision would have been quite unnecessary if the statute 
were interpreted to require the report of fees earned, and not col- 
lected. For, if he were required to report fees, whether collected or 
not, the failure to collect would not evade the law, and the intent, 
which is made an element of the offense, could not exist.” 


In view of the express provision_in Section 2381, 
Cempiled Statutes of Nebraska- for 1922, that the sheriff 
must pay all fees earned, we are of the opinion that the 
sheriff should require all fees to be paid in advance or 
that he should secure the payment of same to his satis- 
faction and that he should report and pay to the county 
treasurer all fees earned. 


It is possible that the courts might require some 
element of wilful neglect or negligence before holding the 
sheriff to full payment of all fees earned ‘as they did in 
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the case of the County Judge, but in view of the express 
provision of Section 2381, Compiled Statutes of Nebraska 
for 1922, requiring payment of all fees earned, it is our 
opinion that until such time as the courts lay down a 
contrary rule, that the sheriffs are required by said sec- 
tion to pay to the county treasurer all fees earned. 


LD 


COUNTY SURVEYOR—ENTITLED TO MILEAGE 


June 20, 1927. 


Mr. W. H. Line, 
County Attorney, Sherman County, 
Loup City, Nebraska. 


Dear Sir: 


You inquire whether or not a county surveyor who 
has been placed upon a salary by the action of your 
county board is also entitled to mileage under the pro- 
visions of Section 2380, Compiled Statutes of Nebraska 
for 1922. 


We think the courts have made a distinction between 
fees and mileage and that the intent of the Legislature 
was to include only fees in requiring the county surveyor 
to make a report of all fees earned when he was put upon 
a salary basis. We think the option therefore, was mere! 
as to whether the county should pay fees or salary and 
that the matter of mileage is not affected by the action of 
the board. It is our conclusion and opinion,. therefore, 
that the County Surveyor would be entitled to mileage 
for each mile actually and necessarily traveled in going 
to and from work. In this connection we call to your 
attention the fact that Section 2380, Compiled Statutes 
of Nebraska for 1922, has been amended by House Roll 
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68. The amendment, however does not affect the question 
which you put to us. 


LD 


COUNTY TREASURER—COMPENSATION 


March 24, 1927. 


Mr. F. A. Myers, 
O. M. Campbell Co., Ine. 
Lincoln, Nebraska. 


Dear Sir: 


You call to our attention the fact that the Legislature 
in 1919 changed the law pertaining to the maximum of 
compensation to be paid the county treasurer in counties 
having less than 6,500 population. The Legislature changed 
the maximum from $2000 to $1800. You inquire whether 
or not this change is effective to the extent that it limited 
the compensation of the county treasurer to the sum of 
$1800 during the term of office which he was serving and 
before the expiration of same at the time the law was 
enacted. 


This involves the proposition of whether or not the 
Legislature has the power to change the compensation of 
the county treasurer during his term of office. 


We call to your attention that prior to 1920, Section 
19, Article III, of the Constitution of this state, provided 
as follows: 


“Nor shall the compensation of any public officer be increased or 
diminished during his term of office.” 


The Supreme Court of this state in County of Doug- 
las v. Timme, 32 Neb, 272, held that this constitutional 
limitation applied only to those officers named in the 
Constitution and did not affect offices created merely by 
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the Legislature. This case is upheld in State vy. Housien, 
94 Neb. 445, wherein the court again held that a change 
could be made and that the provision of the Constitution 
heretofore cited applied only to constitutional officers. 


In State v. Vincent, 46 Neb. 408, the court held that 
the change made by the Legislature could not have appli- 
cation as to fees which had been earned previous to the 
time that the new law went into effect. 


In State v. Reilly, 94 Neb. 232, it was held that a 
police magistrate was named in the Constitution and that 
the Legislature could not pass a law which would be 
effective to change the term of office of police magistrate 
during his term of office. 


In 1920, Section 19, Article III, of the Constitution, 
was amended by adding after the words “any public 
officer”, heretofore cited, the following words: “includ- 
ing any officer whose compensation is fixed by the Legis- 
lature subsequent to the adoption hereof.” Until the 
court construes the language of this section there is of 
necessity some doubt concerning its application. The 
new language follows the words “public officer” and says 
“including.” The use of the word “including” may refer 
back to the words “public officer” and a court might say 
that the additional language does not extend the applica- 
tion. The compensation of other officers named in the 
the Constitution whose compensation is fixed by the Legis- 
lature subsequent to the adoption of the Constitution. 


It is to be noted that the Constitution does provide 
for certain compensation for certain state officers until 
such time as the Legislature shall change the compensa- 
tion. The compensation of other officers named in the 
Constitution is subject to legislative action also. 


As we suggested, until the court construes this 
language it is not entirely free from doubt. We believe, 
however, that it was the intent of the constitutional con- 
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vention to have the reference include all public officers, 
whether named in the Constitution or provided for by 
legislative action. In other words, we think it was in- 
tended to change the former application of Section 19, 
Article III, of the Constitution, so that the compensation 
of no public officer whose compensation was fixed by the 
Legislature should be changed during his term of office. 
This would, of course, not be effective until after the 
adoption of the amendment to the Constitution, and a 
law prior to the adoption of the Constitution of 1920 per- 
taining to an office not named in the Constitution would 
apparently be subject to the rulings of the Supreme Court 
as heretofore set forth. 

There is another line of decisions to the effect that 
where an accounting has been made with the county 
board, the same approved and no appeal has been taken, 
that the money involved may not be recovered by the 
county. 


LD 


ELECTION—ABSENT VOTER—IRRIGATION 
DISTRICT 


An absent elector probably can vote by mail at an irrigation district 
election. 
January 11, 1928. 
H. Willis, Chief, 
Bureau of Irrigation, Power & Drainage, 
Bridgeport, Nebraska. 
Dear Mr. Willis: 
Speaking with reference to irrigation district elec- 
tions, you inquire: 
“Can an elector living in Lincoln, or some distant 
point, vote by mail?” 
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Allow me to say that I do not know that this. precise 
question has ever been passed upon by the Supreme Court 
and hence the correct answer may be said to be semewhat 
in doubt. I am of the opinion, however, that an absent 
elector may vote by mail at a district election. The so- 
called “voting by mail act’ contains a provision that 


“This act shall apply to all elections of every kind held in the 
state.” 


Section 2014, Compiled Statutes, 1922. 
GWA 


ELECTION—BALLOT TITLE FOR PROPOSED CON- 
STITUTIONAL AMENDMENT—SCHOOLS FOR 
DEAF AND BLIND 


May 15, 1928. 


Honorable Frank Marsh, 
Secretary of State, 
State House, 

Lincoln, Nebraska. 


Dear Sir: 


The Attorney General submits the following as the 
ballot title for the proposed constitutional amendment to 
be submitted at the general election next November, as 
follows: 


PROPOSED CONSTITUTIONAL AMENDMENT 


Shall Section 19, Article ITV, State Constitution, be 
amended changing jurisdiction over the institutions named 
below from the Board of Control to the Board of Regents 
of the State University? 


320 FOR said proposed amendment to the Constitu- 
tion giving the Board of Regents of the University of 
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Nebraska jurisdiction over the Nebraska School for the 
Deaf, and the Nebraska Schoo] for the Blind, and 


321 AGAINST said proposed amendment to the 
Constitution giving the Board of Regents of the Uni- 
versity of Nebraska jurisdiction over the Nebraska School 
for the Deaf, and the Nebraska School for the Blind. 


LD 
ELECTION—CANDIDATE OF TWO PARTIES 


If a candidate is the candidate of two parties that fact may be indi- 
cated on the ballot, 


A certificate of nomination by petition should be filed in the office of 
the county clerk at least thirty days before the general election. 


October 2, 1928. 


Mr. Edward J. Lenger, 
County Clerk, Knox County, 
Center, Nebraska. 


Dear Sir: 

You inquire: 

“Can a regular candidate who was filed and elected 
at the primary election on one party and the opposing 
party wrote his name in sufficiently that he was entitled 


to a nomination certificate and so accepted, be placed on 
the General Election ballot, thus: 


{Republican 
| POTN Oboe teres iat ee ee | Democrat 


“When or how soon before the General Election must 
a person desiring to run by petition, have his petitions on 
file in this office?” 
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I will endeavor to answer the above questions in the 
order in which they are asked. 


1. Yes, if the candidate is the candidate of two parties 
I am of the opinion that fact can be indicated on the ballot. 


2. Thirty days is the time fixed by statute. Section 
2098, Compiled Statutes of Nebraska for 1922, as amended 
by Chapter 98, Laws of Nebraska for 1927, provides among 
other things that 


“A certificate of nomination containing the name of the candidate 
for the office to be filled stating the name, residence, business and post 
office address of the candidate shall be signed by electors residing in 
the district or political division in which the officers are to be elected 
and filed with the clerk of the village, city or county, or with the 
secretary of state, as the case may be, at least thirty (30) days prior 
to the election.” 


GWA 


ELECTION—CHANGE OF SCHOOL HOUSE SITE 


It takes at least a majority vote of those present to change the site of 
a school house. 


July 21, 1928. 


Hon. Charles W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 


Dear Sir: 


You call my attention to the provision contained in 
Section 6275, Compiled Statutes of Nebraska for 1922, 
for a change of a school house site by a majority vote of 
those present and you inquire whether the phrase “a 
majority vote of those present” should be construed to 
mean what it says or whether it merely means a majority 
vote of those present and voting upon the question. 
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The Supreme Court of this state has never passed, so 
far as I have been able to ascertain, upon the precise ques- 
tion you raise and the correct answer therefore may not 
be entirely free from doubt. 


T am of the opinion, however, that the statute should 
be so construed as to require a majority of the qualified 
electors present at the time the vote is taken to authorize 
a change of site and that a mere majority of those voting 
upon the question is not sufficient unless it is also a ma- 
jority of the qualified electors present at the meeting 
where the vote is taken. 


In an analogous case the Supreme Court of Oregon 
held that a section of their law 


“authorizing selection of a school building site by a majority of the 
voters present at a school meeting requires a vote of more than one- 
half of those present and not a mere plurality.” 

Baxter v. Davis, 113 Pac. 438. 


GWA 
ELECTIONS—CLOSING NOMINATIONS 


The time limit for filing nominations for office should be computed by 
excluding the day of filing and including the day of election. 


January 26, 1928. 
Mr. Frank Marsh, 
Secretary of State, 
Lincoln, Nebraska. 
Dear Sir: 
You inquire when nominations for the primary elec- 
tion close. 


In answer to your question, allow me to say that 
filings for nominations made in your office for offices, other 
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than those voted for on a non-partisan ballot, close I 
think, on the Ist day of March, 1928. Section 2114, Com- 
piled Statutes of Nebraska for 1922, as amended by Chap- 
ter 108, Session Laws of Nebraska for 1925, provides that 

“Candidates, Application—The name of no candidate shall be 
printed upon an official primary ballot unless at least forty days prior 
to such primary, either he, or twenty-five qualified electors of the 


‘party with which said candidate affiliates shall have filed a written 
application.” 


and in the case of State vy. Dewey, 73 Neb. 396, it was 
held that the time limit for filing the certificate of nomin- 
ation should be computed by excluding the day of filing 
and including the day of election, and this year the pri- 
mary election comes on the second Tuesday in April. 


Where the nomination is for a non-partisan office the 
statement of the candidate that he is a candidate for the 
nomination should be filed at least thirty days prior to 
the second Tuesday in April, which means, as I figure 
the time, by not later than March 11,1928. (Section 2166, 
Compiled Statutes of Nebraska for 1922.) 


GWA 


ELECTION—COMPENSATION OF BOARD 
MEMBERS 


A member of an election board is allowed thirty cents for each hour’s 
service as a member of the board. 


October 19, 1928. 


Mr. H. C. Ruwe, 
R: F. D. 1, Box 40, 
Herman, Nebraska. 
Dear Sir: 


In answer to your letter of the 13th instant in re 
compensation allowed members of election boards in Ne- 
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braska, allow me to say the law fixes their compensation. 
It is provided by statute that 


“The judges and clerks of election, also the board of canvassers 
for the county, at all general elections, shall receive the following pay: 
For each hour of service rendered, each person shall receive thirty 
cents. Each member of the election board shall make affidavit before a 
qualified officer of the number of hours he has worked. The person 
making the returns of the elections to the county clerk shall receive 
two dollars per day, and five cents for each mile necessarily traveled.” 


Sec. 2403, Compiled Statutes, 1922. 


The law does not provide double pay for the hours 
served over-time. 


GWA 


ELECTION—COUNTY COMMISSIONERS 


County commissioners are nominated in their respective districts, but 
elected by the county. 


April 25, 1928. 


Mr. F. J. Schroeder, 
County Attorney, 
Curtis, Nebraska, 


Dear Sir: 


You inquire whether or not a county commissioner 
nominated by petition is nominated from the district 
which he is to represent, or from the county at large. 
You also inquire the number of signers for such nominat- 
ing petition. 


First answering your question as to the territory 
within which the petition should be circulated, we quote 
from an opinion written to Edwin D. Shipley, County 
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Attorney, Imperial, Nebraska, under date of June 24, 
1924, as follows: 


“There would be a difference in our opinion if the county in ques- 
tion is under township organization. We take it for granted that the 
county is not under township organization. Section 879, Compiled 
Statutes of Nebraska, 1922, provides that one commissioner shall be 
nominated by each of said districts, but shall be elected by the quali- 
fied electors of the entire county. This. indicates that the nomination 
would be by each district and would seem to restrict the circulation of 
the petition to the district in which the nomination is to be made. In 
fact, so far as the nomination is concerned, it is probable that this 
opinion would hold in counties under the township organization.” 


The number of signers required is fixed by Chapter 
98, Session Laws, 1927. This chapter provides that the 
number of signatures shall be 200, when the nomination 
is for an office for a division less than the state and when 
it is not a township, precinct or ward. It further pro- 
vides that the number of signatures need not in any in- 
stance exceed one-fourth of the total number of voters 
when the nomination is for any office to be filled by th: 
electors of a county, city, etc. Other provisions may be 
noticed by reading the chapter indicated. 


We also call your attention specifically to Section 879, 
Compiled Statutes, 1922, which provides that one com- 
missioner shall be nominated by each of said districts 
and shall be elected by the qualified electors of the entire 
county. This pertains to counties not under township 
organization. 


LD 


ELECTION—COUNTY CONVENTION DELEGATES 


Delegates to the county conventions may be elected at the primary 
election. 
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va 


March 14, 1928. 


Mr. M. M. Runyan, 
County Attorney, Custer County, 
Broken Bow, Nebraska. 


Dear Sir: 


In answer to your letter of inquiry of the 13th instant 
allow me to say that in my opinion delegates to the 
county convention of the several political parties may be 
elected at the primary election. Section 2154, Compile 
Statutes of Nebraska for 1922, as amended by Chapter 
70, p. 208, Session Laws of Nebraska for 1925, provides 
that 
: “The officer charged with the duty of canvassing the result of 
such primary shall issue certificates of election to the persons elected 
delegates to the county convention and shall notify each of the time 
and place of said convention, which shall be held in the court house, 
or other suitable place at the county seat, on the third Thursday after 
the Tuesday upon which the general state wide primary is held, the 
hour and place to be designated by him. It shall be the duty of such 
officer to deliver to the temporary secretary the roll, properly certified, 
showing the name and address of each delegate to such convention, 


whereupon the convention shall proceed with its organization and 
transaction of business.” 


The amendatory act was approved April 26, 1923, 
which was five days later than the approval of the act 
repealing Section 2165, Compiled Statutes of Nebraska 
for 1922. Section 2164, which was an amendment of a 
prior statute was submitted to a referendum vote of the 
electors of the state and defeated. 


GWA 


ELECTION—COUNTY CONVENTION DELEGATES— 
NUMBER 


The county committee should determine the number of delegates to 
the county convention. The names of candidates for delegates 
to the county convention can be written in on the primary ballot. 
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February 18, 1928. 


Mr. George C. Snow, 
The Chadron Journal, 
Chadron, Nebraska. 


Dear Sir: 
You inquire: 


“How is the number of delegates to county convention 
-to be determined? 


“How are the delegates to county convention to be 
selected? 


“Are names of delegates to county convention to be 
placed on primary ballot and how?” 


I will answer the above questions in the order in 
which they are asked. 


1. The number of delegates to the county conven- 
tion should be determined by the county committee and 
should be apportioned upon the highest vote cast at the 
last preceding presidential election for any one of the 
party’s candidates for presidential elector. 


Section 2208, Revised Statutes as amended in 1919, 
provides among other things that 

“There shall be elected at the primary election * * * dele- 
gates from each voting precinct to the county convention * * * 


apportioned upon the highest vote cast at the last election for any 
one of the party’s candidates for presidential elector.” 


Chap. 90, Session Laws of Nebraska for 1919, p. 227. 


An attempt was made to repeal the section of statute 
containing the above quoted provisions but the act repeal- 
ing it, although it passed the Legislature, was defeated 
by a referendum vote. 


2. Delegates to a county convention are selected at 
the primary election in my opinion. 
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3. I do not recall any statutory provision for having 
the names of prospective delegates to the county conven- 
tion printed on the primary ballots, hence, I suggest that 
blank spaces for the writing in of such names be left on 
the ballot. 


GWA 


ELECTION—COUNTY CONVENTION DELEGATES— 
PETITION OF NOMINATION 


There is no provision of statute for the filing of petitions of nomina- 
tion for delegates to the county convention. Blank spaces can be 
left on the primary ballot for the writing in of such names. 


February 18, 1928. 


Mr. C. L. Holland, 
County Clerk, Burt County, 
Tekamah, Nebraska. 


Dear Sir: 


In answer to your letter of inquiry of the 15th in- 
stant allow me to say that while the law apparently con- 
templates that delegates to the county convention shall 
be elected at the primary election for it provides that 

“The officer charged with the duty of canvassing the result of 


such primary shall issue certificates of election to the persons elected 
delegates to the county convention.” 


Section 2154, Compiled Statutes of Nebraska for 1922, 


I find no provision of statute for the filing of peti- 
tions of nomination for delegates to the county conven- 
tion or for the payment of a filing fee for placing the 
name of a prospective delegate on the primary ballot. 


I am of the opinion, therefore, that the proper course 
to pursue in such a case is to leave blank spaces on the 
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primary ballot for writing of names of prospective dele- 
gates to the county convention. In this way delegates 
can be elected even though there are no names of candi- 
dates for that position printed on the ballots. 


GWA 


ELECTION—COUNTY HIGH SCHOOL ELECTORS 


Only electors who reside within that part of the county that pays 
taxes to support the county high school are eligible to vote at a 
county high school election. 


September 25, 1928.” 


Mr. R. P. Tolle, 
Thedford, Nebraska. 


Dear Sir: 


In answer to your letter of inquiry of-the 21st instant 
allow me to say that only parties who reside within the 
part of the county that pays taxes to support the county. 
high school are eligible to vote at a county high school 
election in my opinion. The statute provides that 


“Every person, male or female, living in that portion of the 
county that maintains the county high school, and who has resided in 
the state for six months and in the county forty days and in the pre- 
cinct or township ten days and is twenty-one years old, and who owns 
real or personal property that was assessed in the county in his or 
her name at the last annual assessment, or who has children of school 
age residing in the voting precinct of his or her residence, shall be 
entitled to vote on the questions of establishing a county high school, 
voting bonds for the same and all other questions relative to the county 
high school.” 


Section 6403, Compiled Statutes of Nebraska for 1922. 


This by implication, I think, bars anyone from voting 
who does not have the qualifications of an elector set 
forth in the statutes. 
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I am further of the opinion that the members of 
the board other than the county superintendent should 
be elected from that part of the county which maintains 
the county high school. If a party ineligible to hold the 
office is elected as one of the regents the vacancy caused 
by his ineligibility may be filled, in my opinion, by the 
other members of the board. 


GWA 


ELECTION—DISPOSITION OF POLL BOOKS 


February 8, 1928. 


Mr. Frank Marsh, 
Secretary of State, 
Lincoln, Nebraska. 


Dear Sir: 


We have your favor of the 6th instant inquiring con- 
cerning the disposition of poll sheets or books for city 
and municipal elections, and in reply you are informed 
that Section 2034, Compiled Statutes of Nebraska for 
1922, pertains to the disposition of poll books held in 
connection with a general election. It provides in coun- 
ties not under township organization that one of the 
poll books shall be deposited with one of the judges of 
the election appointed by the judges and shall be subject 
to the inspection of any elector for a period of six months. 
In counties under township organization and in town- 
ships constituting a single precinct the judges are re- 
quired to make a certificate of the result of their canvass 
on the poll books and file such certificate with the other 
poll books in the office of the town clerk. 


Section 2032, Compiled Statutes of Nebraska for 1922, 
provides for forwarding one poll book to the County 
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Clerk, and Section 2037 requires the County Clerk to 
preserve the same for twelve months. 


In municipal elections where the statute provides 
that the same shall be conducted in manner of a general 
election, one poll book should be forwarded to the City, 
Clerk of such municipality. 


Section 4290, Compiled Statutes of Nebraska for 
1922, provides that cities of the second class and villages 
shall have the power to provide by ordinance the manner 
of conducting their special and general elections and to 
appoint judges and clerks for such elections. 


Section 4318, Compiled Statutes of Nebraska for 
1922, provides that the general election for cities and 
villages shall be held on the first Tuesday of April of 
each year. 


Section 4320, Compiled Statutes of Nebraska for 
1922, provides that the city and village board shall can- 
vass the results of the election. The city or village should 
regulate by ordinance the manner of disposing of the poll 
books, ballots, etc., pertaining to such election. 


LB 


ELECTION—ELIGIBILITY ON BOARD 


A delegate to a county convention is not an officer within the meaning 
of the statutory provision that no one can serve on an election 
or counting board who is a candidate for office at that election. 


The law does not provide for printing on the primary ballot the 
names of candidates for delegates to the county convention. 
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February 18, 1928. 


Mr. Richard F. Stout, 

Chairman, 

Lancaster County Republican Central Committee, 
203 Nebraska State Bank Bldg., 

Lincoln, Nebraska. 


Dear Mr. Stout: 


You call my attention to the provision contained in 
Chapter 95, Session Laws of 1927, which reads as follows: 


“No person shall be eligible to serve on any election or counting 
board who is a candidate for any office at such election,” 


and you state that you are of the opinion that the legis- 
lature in referring to candidates for any office did not 
mean to include therein delegates to the county convention. 


I am inclined to agree with your opinion in this 
matter although the question may not be entirely free 
from doubt. As I understand it, delegates to the county 
convention neither give bond as officials nor take an oath 
of office. I may add that I do not recall any statutory 
provision for having the names of candidates for that 
position printed on the primary ballots but the statute 
seems clear that they shall be elected at the primary 
election. This can be done, of course, by leaving blank 
spaces on the ballot for the writing in of names for that 
position. 


GWA 


ELECTION—FILLING VACANCY OF COUNTY 
SUPERINTENDENT 


Where a vacancy occurs in the office of county superintendent the 
vacancy should be filled by the county board. The appointee 
holds office until his successor is elected and qualifies. If the 
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vacancy occurs more than thirty days prior to a general election 
the vacancy is filled at that election. 


August 24, 1928. 
Mr. Dana R. Williams, 
Deputy County Attorney, 
Albion, Nebraska. 


Dear Sir: 


You say: 

“On. September 1, 1928, the resignation of the county 
superintendent of this county will be accepted by the 
County Board. The Board would like to know how long 
an appointee would hold this office if appointed at once, 
and if an applicant was not appointed at this time could 
someone be appointed within thirty days prior to the 
November general election, and if so would the appoint- 
ment cover the unexpired term of the present County 
Superintendent. Also could the County Commissioners 
declare the office vacant for the present and employ some- 
one to take charge of the office, and then make an appoint- 
ment within thirty days prior to the November general 
election.” 


Allow me to say in answer to the question you ask 
that in my opinion the board should fill the vacancy 
when it occurs or as soon thereafter as they can agree 
upon a successor. I think the person thus appointed 
will only hold the office until his successor is elected and 
qualified. 


“Vacancies occurring in * * * any public elective office thirty 
days prior to any general election shall be filled thereat.” 


Section 2245, Compiled Statutes of Nebraska for 1922. 


The statute further provides that 
“Appointments under the provisions of this chapter shall * * * 
continue until the next election at which the vacancy can be filled and 
until a successor is elected and qualified.” 
Section 2247, Compiled Statutes of Nebraska for 1922. 
See cases of State v. Coleman, 91 Neb. 167, and State v. 
Schroeder, 79 Neb. 759. 
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It is true that in the case of State v. Rankin, 33 Neb. 
266, it was held that a county attorney appointed to fill 
a vacancy held for the unexpired term but that was due 
to the particular provisions regarding that particular 
office at that time. 


GWA 


ELECTION—HIGH SCHOOL BONDS— 
QUALIFICATION 


The qualifications of an elector at an election called to vote upon the 
question of the issue of county high school bonds are set out in 
Section 6403, Compiled Statutes. 


June 20, 1928. 


Mr. W. #. Hill, 
Attorney at Law, 
Gandy, Nebraska. 


Dear Sir: 


The correct answer to the question you ask in your 
letter of inquiry of the 19th instant is not entirely free 
from doubt in the absence of a Supreme Court decision 
upon the point involved. 


I am of the opinion, however, that the qualifications 
of an elector at an election called to vote upon the proposi- 
tion to issue bonds for a county high school are set out 
in Section 6403, Compiled Statutes, 1922, rather than in 
Section 6271, Compiled Statutes, 1922. Section 6403 is 
part of a special statute that is only applicable to county 
high schools, while Section 6271 is general in its scope 
and the rule is that 


“Where the general act is later the special will be construed as 
remaining an exception to its terms, unless it is repealed in express 
words or by necessary implication.” 

86 Cyc. 1151-1152. 


OPINIONS 167 


Similarly the Supreme Court of Nebraska has said: 


“It is a cardinal rule of construction that an act whose pro- 
visions are general will not, unless unavoidable, be so interpreted as 
to affect more particular and positive provisions of a prior act on the 
same subject.” 

Dawson County v. Clark, et al., 58 Neb. 756. 


GWA 


: ELECTION—JUSTICE OF PEACE 


A justice of the peace is not nominated at a primary election. 
December 24, 1927. 


Mr. Oscar Johnson, 
County Clerk, Dawes County, 
Chadron, Nebraska. 


Dear Sir: 
You inquire: 


“Please advise whether justices of the peace should 
be nominated at the primary election the same as county 
officers or should they be excepted from operation of 
primary election as provided by Section 2096, Compiled 
Statutes, 1922.” 


Allow me to say in answer’to the question you ask 
that in my opinion justices of the peace should not be 
nominated at a primary election. 


Section 2096, Compiled Statutes of Nebraska for 1922, 
exempts from the operation of the primary election law 
precinct and township officers and it seems to me that a 
justice of the peace is a precinct or township officer rather 
than a county officer. It is true his jurisdiction is co- 
extensive with the county but he is not elected by the 
entire county but by the voters of a precinct or township 
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as the case may be, and, in counties under township or- 
ganization a justice of the peace is a member of the town 
board. 


GWA 


ELECTION—LEGAL RESIDENCE OF STATE 
EMPLOYEE 


A state employee does not necessarily lose his legal residence and his 
right to vote in his home town by coming to Lincoln to stay 
during the period of his employment. 


September 25, 1928. 


Hon. Charles W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 


Dear Sir: 
You say: 


“A question has arisen in my office regarding the 
legal residence of state appointees—that is to say, I have 
a few people in my office who wish to maintain their 
residence in the counties from which they were appointed 
rather than keeping their legal residence in Lincoln, al- 
though they may live here for a period of months or 
years.” ; 


In answer to the question which you suggest, allow 
me to say that in my opinion a state employee does not 
necessarily lose his legal residence and his right to vote 
in his home town by coming to Lincoln to stay during 
the period of his employment, even though that employ- 
ment may extend over a period of years. If prior to his 
coming to Lincoln he had established his legal residence 
elsewhere in the state and intended when he left and still 
intends to return to his former place of residence when 
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his services as a state employee are ended, he may vote, 
I believe, at his former place of residence provided he has 
not registered as a voter or voted in Lincoln. 


GWA 


ELECTION—NOMINATIONS TO FILL VACANCY— 
FILING FEES 


Filing fees are not required of candidates nominated to fill vacancies 
after the primary election. 


July 3, 1928. 


Mr. Charles Judd, 
Beatrice, Nebraska. 


Dear Sir: 


In your letter of recent date you state that at a 
special meeting of the Republican Central Committee 
held in and for Gage County a party was nominated for 
the office of Register of Deeds to fill a vacancy in that 
office. You then ask our opinion as to whether or not a 
filing fee should be paid by this candidate. 


Prior to the adoption of our direct primary law in 
1907, nomination was made by convention or party pri- 
mary. There was no filing fee required of candidates 
nominated by either method. Where, however, the party 
nominated by primary, it was provided that that party 
should pay the primary expenses. 


Upon the adoption of our present primary law it was 
provided that each candidate for office (with exceptions) 
at the primary election should pay a filing fee. This 
provision exists in our law today, practically unchanged, 
as Section 2113, Compiled Statutes of Nebraska for 1922, 
and reads as follows: 


“Prior to the filing of such petition, and for the purpose of help- 
ing to defray the expense of such primary there shall be paid to the 
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county treasurer for the use of the general fund, of the county of 
the candidate’s residence, by or on behalf of each candidate, a filing 
fee as follows: 
“For the office of United States Senator... .$50.00 
“For state officers, members of congress and 
judges of the district court........... 10.00 
“For county, legislative and city offices.... 5.00 


“No nominating paper shall be filed until the proper county 
treasurer’s receipt showing the payment of such filing fee shall be 
presented to the officer with whom such nominating paper is to be 
filed. 


“No filing fee shall be required from candidates for regents of 
the state university or presidential electors.” 


It would seem that this section was intended pri- 
marily to aid in the payment of the primary election ex- 
penses only. That is, that it cast upon the candidates 
seeking nomination the burden of the expense of their 
candidacy, as it cast that burden upon the political party 
prior to the adoption of the direct primary law. It has 
for many years, if not always been the law that the ex- 
penses of the several elections be paid from the several 
funds of the counties. 


It is our opinion that since this nominee did not place 
his candidacy before the people at the primary but has 
been nominated to fill a vacancy since such primary, he 
should not be required to pay any filing fee. 


LCD 


ELECTION—NUMBER OF JUDGES IN PRECINCT 


The law provides for only two judges of election in precincts where 
not more than one hundred votes were cast at the last general 
election. 


OPINIONS at 


November 30, 1927. 
Mr. Howard Downing, 
Clerk of the District Court, 
Fullerton, Nebraska. 


Dear Sir: 


In answer to your letter of inquiry of the 28th instant 
in re apparent conflict in the wording of Section 1925, Com- 
piled Statutes, 1922, as amended by House Roll No. 35 
passed at the last session of the Legislature as it was 
when passed by the Legislature and as it was when signed 
by the Governor, allow me to call your attention to the 
fact that said House Roll No. 35 amended not only Sec- 
tion 1925 but also Section 1926 of the Compiled Statutes, 
and that Section 1926, both as it was passed by the Legis- 
lature and as it was signed by the Governor provides for 
two judges and two clerks of election in voting precincts 
where not more than one hundred fifty votes were cast 
at the last general election. In other words it provides 
for two instead of three judges of election just as Section 
1925 in its amended form did when it was submitted to 
the Governor for his signature. .This being true I think 
the number of judges in such election precincts is*two 
instead of three for the rule is: 


“In case of conflicting provisions in the same statute * * #* 
the last in order of arrangement controls.” 
86 Cyc. 1130. 


Thus the Supreme Court of this state has said: 
“Where two sections or portions of the same statute, passed at 
the same time, are inconsistent with and repugnant to each other, so 
much so that both can not be enforced, the last section, or last words, 
will be allowed to prevail and the section or words in conflict therewith 
held to be repealed.” 
Omaha Real Estate & Trust Co. v. Kragscow, 47 Neb. 
592-593. 


The same principle is announced in the third para- 
graph of the syllabus in Ryan v. State, 5 Neb. 276, 


GWA 
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ELECTION—PETITION FOR MUNICIPAL JUDGE 


A petition signed by at least five per cent of the electors is necessary 
to nominate a candidate for the office of municipal judge in a 
city having from 40,000 to 100,000 inhabitants. 


January 20, 1928. 


Mr. Farley Young, 
Deputy County Attorney, 
Lincoln, Nebraska. 


Dear Sir: 


You inquire if a petition signed by electors other 
than himself is necessary to nominate a party as a candi- 
date for the office of municipal judge in a city neving 
between 40,000 and 100,000 population. 


Allow me to say in answer to your question that a 
petition signed by at least five per cent of the electors of 
the city is necessary in such a case. Section 1214, Com- 
piled Statutes, 1922, reads as follows: 


“The judges of the municipal court shall be nominated and elected 
regardless of political affiliation in the same manner as judges of the 
district court; PROVIDED, HOWEVER, that the petition. filed by said 
municipal judge shall be signed by not less than 5% of the duly quali- 
fied voters residing within the city.” 


This means, I take it, that, although in most re- 
spects the provisions for the nomination and election of 
district judges are applicable in the nomination and 
election of a municipal judge, there must be a petition 
asking for his nomination signed by at least five per cent 
of the electors of the city, even though such a petition 
may not be required for the nomination of a district 
judge. 


GWA 
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ELECTION—PRINTING BALLOTS 


The names of candidates should be printed on the primary ballot in 
capital letters in type not smaller than eight point and not larger 
than ten point. 


March 22, 1928. 
Mr. Walter J. Herbes, 


The Oscecla Record, 
Osceola, Nebraska. 


Dear Sir: 


Allow me to say in answer your inquiry regarding 
the printing of election ballots that Section 2130, Com- 
piled Statutes of Nebraska for 1922, provides that 


“The official primary ballot shall be printed substantially as is 


required by law for official ballots used at November elections, 
* &  & 


Section 1946, Compiled Statutes of Nebraska for 
1922, provides that in printing the ballots for the No- 
vember election 


“The names of the candidates shall be printed in capital letters, 
in type not smaller than eight point nor larger than ten point.” 


GWA 


ELECTION—QUALIFICATIONS OF VOTER 


A person though born in the United States must have resided in the 
State of Nebraska for at least six months before he ean vote in 
the state. 


° October 22, 1928. 
Rev. J. W. Jungels, 
Rector, 
St. Boniface Church, Ine., 
Stuart, Nebraska. 
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Dear Sir: 


Allow me to say in answer to your letter of inquiry 
of the 19th instant that a person though born in the 
United States must have lived in the state of Nebraska 
for a period of at least six months in order to entitle him 
to vote here. 


The qualifications of an elector are set forth in the 
Constitution of Nebraska as follows: 

“Hvery citizen of the United States, who has attained the age of 
twenty-one years, and has resided within the state for six months and 
within the county and voting precinct for the terms provided by law, 
shall be an elector.” 

Section 1, Article VI, Constitution of Nebraska. 


The Constitution does not prescribe the time an 
elector must have resided within the county and _pre- 
cinct to be entitled to vote, but Section 1893, Compiled 
Statutes of Nebraska for 1922, provides that an elector 
must have resided in the county at least forty days and 
in the precinct, township or ward at least ten days to 
be entitled to a vote. 


GWA 


ELECTION—ROAD OVERSEERS 


Road overseers are appointed in counties under township organization 
and elected in counties under the commissioner system. 


October 18, 1928. 


Mr. T. J. Dredla, 
County Attorney, 
Crete, Nebraska. 


Dear Sir: 


Referring to your letter of October 18th will say 
that in our opinion you have correctly informed the 


OPINIONS 175 


election officials and interested parties desiring to vote 
for road overseers. Villages and cities are separate road 
districts. In counties under township organization road 
overseers are appointed as provided by Section 906, Com- 
piled Statutes, 1922, as amended by Chapter 174, Session 
Laws, 1925. In counties under commissioner system 
where the road overseers are elected we believe that the 
candidates for the office and the voters must be qualified 
electors of the road district voting for the road overseer 
therein. 


LD 


ELECTION—SAMPLE BALLOT IN POLLING PLACE 


A voter may take a sample ballot with him into the polling place to 
assist him in his voting. 


October 22, 1928. 


R. B. Walker, President, 
The Mason City Banking Company, 
Mason City, Nebraska. 


Dear Sir: 


Assuming that the sample ballot of which you speak 
differs in color and quality of paper from the official 
ballot so that there is no likelihood of the one being mis- 
taken for the other, I see no objection to a voter taking 
it into the booth with him to assist him in marking his 
official ballot. 


The law provides that: 


“Any voter may take with him into the polling place any printed 
or written memoranda or paper to assist him in making or preparing 
his ballot, except as hereinafter otherwise provided.” 


Section 1928, Compiled Statutes of Nebraska for 1922. 
GWA 
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ELECTION—SICK AND DISABLED 


The statute provides no way by which an elector can vote if he is in 
the county of his residence on election day except by going to the 
polls and casting his ballot. 


October 24, 1928. 


Hon Frank Marsh, 
Secretary of State, 
Lincoln, Nebr. 


Dear Sir: 


You inquire how a qualified elector of this county 
may vote if he is sick or disabled on election day so as 
to be unable to go to the polling place to cast his ballot. 
Allow me to say that I know of no way by which any- 
one can cast a ballot on election day except by going to 
the polls to cast it if he is in the county of his residence. 
If he knows long enough beforehand that he will be 
absent from the county of his residence on election day, 
even though in a hospital, he can arrange to cast his 
vote by mail. 


If the attention of the legislature is called to the 
fact that at present a voter who is unable to attend the 
election cannot vote unless he is outside the limits of 
his own county, it will doubtless remedy the apparent 
defect, which now exists in the law in that respect. 


GWA 


ELECTION—SIGNING AND COUNTING PETITIONS 


Several petitions filed on different days nominating the same person 
for the same office may be construed as one petition provided 
there is no duplication of names. 
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A petition nominating a candidate for the office of supervisor in a 
district consisting of three townships should be signed by two 
hundred electors or by at least one-fourth the electors residing in 
the district. 


October 15, 1928. 
Mr. Robert R. Mocdie, 
County Attorney, Cuming County, 
West Point, Nebraska. 


Dear Sir: 


You call my attention to Section 2098, Compiled 
Statutes of Nebraska for 1922, as amended by Chapter 
98, Session laws of Nebraska for 1927, and you make a 
statement of facts and ask questions thereon as follows: 


“The supervisor district in question consists of three 
townships. The total number of votes cast in these 
three townships at the general election in November, 
1926, was 540 votes. Registration of voters is not re- 
quired in the district. 


“1, Under the statute, would the petition for such 
nomination in this district require 200 signatures or 50 
signatures, in neither event more than one-fourth of the 
total number of voters? 


“2, Would the ‘total number of voters’ be the total 
number of votes cast at the last general election? 

“3. Election day is November 6th. Counting back 
thirty days from that day, and excluding that day, the 
thirtieth day is October 7th, which is Sunday. Would 
a petition filed the next day, October 8th, be filed within 
the time limited by statute? 

“4. In computing the number of names on the peti- 
tion, should the names of those who failed to show their 
place of business, residence and address, be disregarded? 


“5. Should several petitions, filed on different dates, 


nominating the same person for the same office, ‘be con- 
strued as one petition?” 
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I will endeavor to answer the above questions in the 
order in which they are asked. 


1. I am of the opinion that the petition should be 
signed by two hundred voters provided that a petition 
signed by at least one-fourth of the number of voters 
that voted in the district at the last general election will 
be sufficient even though that number is less than two 
hundred. 


2. Ordinarily I think you will be justified in con- 
sidering a petition signed by one-fourth of the number 
of electors that voted in the district at the last general 
election to be sufficient to nominate a candidate by peti- 
tion under Section 2098, Compiled Statutes of Nebraska 
for 1922. It is possible that in some situations the vote 
at the last general election will not be a fair test. 


3. I am of the opinion that if the petition was filed 
on Monday the 8th instant, it was filed in time. (See 
Monell vy. Tawilliger, 8 Neb. 360.) 


4. The law requires that each elector signing a 
nominating petition under the provisions of Section 2098, 
Compiled Statutes of Nebraska for 1922, shall add to his 
signature his place of business, his residence and address. 
It may be that the courts will hold this provision to be 
directory rather than mandatory, but I am of the opinion 
the Clerk will be justified in refusing to act upon the 
petition where the statutory number of signers have not 
complied with the statute unless and until the court 
shall find that such requirement is not mandatory. 


5. I am of the opinion that several petitions filed on 
different dates but asking fer the nomination of the same 
person for the same office may be regarded as one petition, 
provided there is no duplication of the names of the 
signers. 


GWA 
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ELECTION—SCHOOL BONDS 


It only requires a majority of the votes cast at a bond election in a 
city school district to authorize the issue of the bonds. 


One must be a resident of a school district for at least forty days to 
entitle him to vote at a school district election. 


A resident in a city does not lose his residence therein by going tem- 
porarily with his family to the country. 


\ 


October 13, 1927. 


Mr. Thomas Rawlings, 
Wakefield, Nebraska. 


Dear Sir: 


In answer to your letter of inquiry of the 12th instant 
allow me to say that it takes 60 per cent of the votes 
cast at the election to carry a bond election in the ordi- 
nary rural school district, but it only requires a majority 
of the votes cast to carry a bond election in a city school 
district. The school board cannot raise the amount o7 
the bond voted in either a rural school district or a city 
school district. The law provides that in a city school 
district bonds may be issued upon a petition signed by nt 
least. 51 per cent of the legal voters in said district. (See 
Section 6605, Compiled Statutes of Nebraska for 1922.) 


If a man residing in the city moves his family out 
of the city on to a farm for the season but without in- 
tending to change his residence or have the removal 
permanent, he remains a resident of the city school dis- 
trict, and can vote therein. One must be a resident of 
a school district for at least forty days in order to be 
entitled to vote at a school district election. 


The qualifications of an elector at school district 
elections are set forth in Section 6271, Compiled Statutes 
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of Nebraska for 1922, as amended by Chapter 78, Session 
Laws of Nebraska for 1927, which reads in part as follows: 

“Every citizen of the United States, male or female, who has 
resided in the district forty days and is twenty-one years old and who 
owns real or personal property that was assessed in the district in 
his or her name at the last annual assessment, or whose spouse owns 
real or personal property that was assessed in the name of said 
spouse in the district at the last annual assessment, or who has chil- 
dren of school age residing in the district, shall be entitled to vote at 
any district meeting or school election held in any district, village or 
iy. 2k ee 


GWA 


ELECTION—SCHOOL BONDS—TRANSFER TO 
DISTRICT 


Parents of pupils transferred temporarily for school purposes do not 
have a right to vote at a bond election held in the district to 
which they have been transferred. 


It, takes sixty per cent of the votes cast to carry a bond election in 
the ordinary rural school district. 


October 26, 1928. 


f) 


Mr. Thomas J. Dredla, 
County Attorney, Saline County, 
Crete, Nebraska. 


Dear Sir: 
You say: 


“JT am advised that at an election held at a school 
district in this county, upon the question of voting bonds 
in the sum of $5,000 there were sixteen votes cast, seven 
against and eleven for. Out of the eleven at least one or 
two who yoted, were persons who were transferred to the 
district in which the school is to be erected from another 
district for school purposes. In other words they belong 
in another district.” 
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You inquire whether a person transferred temporarily 
to a district for school purposes has a right at a bond 
election held in the district to which he has been trans- 
ferred. 


You also inquire what per cent of the votes cast is 
necessary to carry a bond election. 


Allow me to say that the parents of pupils trans- 
ferred temporarily for school purposes do not have a 
right to vote upon the question of the issue of bonds in 
the district to which they have been transferred. (See 
Section 6524, Compiled Statutes of Nebraska for 1922.) 
It takes sixty per cent of the qualified electors voting 
upon the question to carry a bond election in such dis- 
trict. (See Section 866, Compiled Statutes of Nebraska 
for 1922.) 


I know no statutory provision for contesting a bond 
election in a school district and am therefore of the opin- 
ion that the sufficiency of the votes cast to carry the 
election may properly be raised in an action brought to 
enjoin the issue of the bonds. 


GWA 


ELECTION—SCHOOL DISTRICT QUALIFICATIONS 


No one is qualified to vote at a school district election unless he has 
children of school age residing in the district or unless he or his 
spouse owns real estate in the district or had personal property 
assessed in his or her name in the district at the last annual 
assessment. 


December 13, 1927. 


Mr. A. H. Berggren, 
Stromsburg, Nebraska. 
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Dear Sir: 

It is the opinion of this office that no one is entitled 
to vote at a school election unless he or she has children 
of school age residing in the district or owns real estate 
in the district or owns personal property that was assessed 
in his or her name or in the name of his or her spouse, 
at the last annual assessment. The law does not dis- 
criminate between men and women in this respect. 


Section 6271, Compiled Statutes of Nebraska, 1922, 
as amended -by Chapter 78, Session Laws of Nebraska, 
1927, prescribes the qualifications of electors at a school 
district election. It reads as follows: 

“Every citizen of the United States, male or female, who has 
resided in the district forty days and is twenty-one years old and who 
owns real or personal property that was assessed in the district in his 
or her name at the last annual assessment, or whose spouse owns real 
or personal property that was assessed in the name of said spouse in 
the district at the last annual assessment, or who has children of 
school age residing in the district, shall be entitled to vote at any dis- 


trict meeting or school election held in any district, village or city. 
x * * 


GWA 
ELECTION—SCHOOL DISTRICT OFFICER 


A school district officer elected by drawing lots is a de facto officer, 
May 29, 1928. 

Mrs. J. W. Bash, 

Republican City, Nebr. 


Dear Mrs. Bash: 

You inquire what can be done in a case where there 
are two members of the district school board to be elected 
under Article VI of the School Laws, and at the election 
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where four were nominated one received the highest 
vote and there was a tie vote on two other candidates for 
the other position. 


In reply would suggest that since neither of the two 
received a majority neither of them is elected, and while 
the state law provides for drawing lots by the State Can- 
yassing Board where there is a tie on the vote for candi- 
dates for state office, still the school law does not provide 
for casting lots to determine a tie vote, and it is doubtful 
if the law for casting lots would apply in this case. How- 
ever, if agreeable to the two candidates to cast lots they 
might do so, and if the one winning should function as 
such officer during such term, he at least would be a 
de facto officer and his acts as such would be valid. 

OSS 


ELECTION—SOCIALIST PARTY 


The provisions in the primary law for the nomination of candidates in 
some other method than election at the primary, have reference 
solely to offices to be filled by a vote of the electors of the state 
or some of the subdivisions thereof, 


August 22, 1928. 
Mr. G. August Gerber, 
15 East 40th Street, 
New-York, N.Y. 


Dear Sir: 


In answer to your letter of inquiry of the 16th in- 
stant, I will say that I have read with interest the able 
brief prepared by Mr. J. C. Travis of the Omaha Bar 
regarding the right of the Socialist party to have the 
names of its candidates for president and vice-president 
placed upon the general official ballot to be voted for at 
the November election. 
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I note that Mr. Travis takes the position that  cer- 
tain provisions of the Primary Election Law of Nebraska 
are unconstitutional. This I am unwilling to concede 
until the court so holds, but as I view the matter it is 
not material whether they are constitutional or not for 
the provisions in the primary election law for the nomina- 
tion of candidates in some other method than at the pri- 
mary election have reference solely to offices to be filled 
by a vote of the electors of the state'or some of the sub- 
divisions thereof. This makes them inapplicable, I think, 
to cases where the offices are filled by the votes of the 
electors of other states as well as of the state of Nebraska. 

The fourth subdivision of Section 1940, Compiled 
Statutes of Nebraska for 1922, does provide: 

“The names of candidates for president and vice-president for 
each political party shall be grouped together, each group enclosed 
with brackets with one square to the left in which the voter indicates 


his choice, and the party name to the right according as near as 
possible to the following form or schedule: 


WARREN G. HARDING, President, 
Republican 
CALVIN COOLIDGE, Vice-President, 


with a heavy line across the column, separating the group of the differ- 
ent political parties. No blank lines are to be left for writing in 
names for president and vice-president.” 


and Section 1918, Compiled Statutes of Nebraska for 
1922, as amended by Chapter 105, Session Laws of Ne- 
braska for 1927, provides that 


“In the year nineteen hundred and twenty-eight and every four 
years thereafter, at the general election held on such day as congress 
may appoint, each elector nominated by any party or group of peti- 
tioners shall receive the combined vote of the electors of the state for 
the candidates for president and vice-president of such party or group 
cf petitioners, and a vote cast for the candidates for president of the 
United States shall be the votes of the voter for the electors of the 
respective party or group of petitioners.” 


Whether a political party may demand as a matter 
of legal right that its candidates for president and _ vice- 
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president shall have a place on the official ballot to be 
voted for at the November election when it has held no 
delegate convention and has nominated no _ presidential 
electors, is a matter that in my opinion is not free from 
doubt. 


GWA 


ELECTION—VOTE BY MAIL—SCHOOL DISTRICT 


The language of the “voting by mail” statute is broad enough to include 
school district elections. 


July 31, 1928. 


Mr. E. C, Dinsmore, 
Manager, Peters Trust Company, 
Omaha, Nebraska. 


Dear Sir: 


You inquire whether qualified electors of school dis- 
tricts can cast a legal vote by mail when voting upon 
bond questions. 


I do not know that the question you ask has ever 
been passed upon by the Supreme Court of this state, 
hence the correct answer to it is not entirely free from 
doubt. The language of the statute, however, is broad 
enough to include school district elections. Thus it is 
said: 

“This act shall apply to all elections of every kind held in the 
State and in case of municipal elections the words county clerk and 


county herein shall be construed to apply to municipal clerk and mu- 
nicipality respectively.” 


Section 2014, Compiled Statutes, 1922, 
GWA 
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ELECTION—VOTING FOR REGENTS 


It is only those electors who reside in that part of the county main- 
taining a county high school that are entitled to vote for regents 
(other than the county superintendent) of that school. 


October 24, 1928. 


Mr. Ivan D. Evans, 
County Attorney, Thomas County, 
Thedford, Nebraska. 


Dear "Sir ; 


In answer to your letter of the 20th instant, allow 
me to say I am of the opinion that only those electors 
can yote who reside in the part of the county that main- 
tains the county high school. Section 6403, Compiled 
Statutes of Nebraska for 1922, provides that: 


“Every person, male or female, living in that portion of the county 
that maintains the county high school, and who has resided in the 
state for six months and in the county forty days and in the precinct 
or township ten days and is’ twenty-one years old, and who owns real 
or personal property that was assessed in the county in his or her 
name at the last annual assessment, or who has children of school 
age residing in the voting precinct of his or her residence, shall be 
entitled to vote on the questions of establishing a county high school, 
voting bonds for the same and all other questions relative to the county 
high school.” 


It occurs to me that this by implication forbids those 
not residing in the part of the county that maintains the 
county high school from voting upon any question rela- 
tive to the county high school. 


I take it that the election of regents is a question 
relative to the county high school. I may add that the 
law does not seem to provide any method for segregating 
voters who are entitled to vote upon the question from 
those in the same voting precinct who are not. 
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If those who are not entitled to vote upon that ques- 
tion would abstain from voting upon the question of the 
election of county high school regents substantial justice 
would be done, but I do not know of any way to insure 
that only those vote who are entitled to vote upon the 
question. 


GWA 


ELECTION—WITHDRAWAL OF CANDIDATES 


The Secretary of State is justified in leaving off the primary ballot 
the names of all candidates required to be certified from his office 
who have notified him more than twenty-five days before election 
that they decline to be candidates. 


March 13, 1928. 


Honorable W. D, McHugh, Jr., 
Election Commissioner, 

Jourt House, 

Omaha, Nebraska. 


Dear Sir: 


In answer to your oral request for an opinion as to 
the statutory requirements for a withdrawal of the name 
of a candidate for a partisan nomination for office at a 
primary election, allow me to say that I have been unable 
to find any statutory provision that in my opinion either 
directly authorizes or directly denies the right ef a candi- 
date to withdraw his name from the primary ballot. 


In my opinion Section 2118, Compiled Statutes, 1922, 
as amended by Chapter 99, Session Laws, 1927, deals 
with the right of a candidate to withdraw his name as a 
candidate at the general election, but has no application 
to a withdrawal of his name as a candidate for nomina- 
tion at the primary election. 
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This being true, I am of the opinion that the Secre- 
tary of State is justified in leaving off his certified list 
of candidates transmitted to the various county clerks 
the names of such candidates as have notified him in 
writing that they wish to withdraw their names from 
consideration at the primary election. This means, of 
course, that the notification of withdrawal should reach 
him at least twenty-five days before the primary election. 


In like manner where the office is one for which 
nomination papers are not filed in the office of the Secre- 
tary of State, I am of the opinion that the county clerk 
is justified in leaving off the primary ballot as candidates 
for county offices the names of all such persons as shall 
request him to do so before the primary ballots are 
printed. 


GWA 


EXECUTIVE OFFICERS—CREATION OF GAME 
AND FISH BOARD 


The Commissioners of a Game and Fish Board, if such board be pro- 
vided, would be executive officers and legislative provision for 
same must be by a two-thirds majority of members of the legis- 
lature. (Section 27, Article IV, Constitution.) 


March 3, 1927. 


Mr, H. J. McLaughlin, 
Secretary, 
Department of Agriculture, 
State House, 

Lincoln, Nebraska. 

Dear Sir: 


You call my attention to House Roll No. 92, which 
is a bill for an act creating a permanent Game and Fish 
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Commission to have charge of the propaganda, distribu- 
tion and conservation of game and fish in this state, and 
to provide revenue for such purposes, ete.; and you in- 
quire whether or not the members of such commission 
as so proposed in the printed bill submitted to me would 
be executive officers, and whether or not Section 27, 
Article IV, of the Constitution of this state, which pro- 
vides as follows: 

“No executive state office other than herein provided shall be 


created except by a two-thirds majority of all members elected to the 
senate and house of representatives respectively.” 


would apply to the establishment of such offices. 


In reply to your inquiry would suggest that previous 
to 1920 this section, which was originally Section 26, 
provided : 

“No other executive state office shall be continued or created, 


and the duties now devolving upon officers not provided for by this 
constitution shall be performed by the officers herein created.” 


And under such section our court held: 
“The creation of a markets and brands board with executive pow- 
ers is unconstitutional.” 
State v. Porter, 69 Neb. 203. 


Our court also held: 
“An act creating a stallion registration board was unconstitu- 
tional.” 
Iams v. Mellor, 93 Neb. 438. 


I am mindful that under such original section and 
before the Constitution provided for a Board of Pardons, 
the court held: 

“The creation of a state prison board does not contravene the con- 
stitution.” 

Wallace v. State, 91 Neb. 158. 


but such holding was apparently on the theory that the 
board was not separate and distinct from other executive 
officers but was appointed as assistants and advisers to 
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the Governor in reaching the facts upon which he as 
chief executive was obliged to act in cases of pardon and 
parole, respites, ete. 


After a careful consideration of the decisions of our 
court touching on similar questions, it is my opinion 
that the commissioners of this board would be construed 
to be executive officers. 


OSS 


FARM BUREAU—APPROPRIATION BY COUNTY 
BOARD 


It is the mandatory duty of the county board to appropriate for a farm 
bureau where the provisions of the law have been complied with. 


January 17, 1927. 


Mr. Charles A. Dafoe, 
County Attorney, 
Tecumseh, Nebraska. 


Dear Sir: 


You inquire whether or not it is the mandatory duty 
of your county board to appropriate the amount of money 
provided for in a petition for a farm bureau. 


Assuming that the petition is proper in all respects, 
and that all provisions of the law have been complied 
with, and that no remonstrances have been filed within 
the time provided by law, we would say that it is the 
mandatory duty of the county board to make the appro- 
priation for the amount specified in the petition so long 
as it does not exceed the statutory amount. 


Our Supreme Court has held that it is the mandatory 
duty of a county board to make such provisions for 
county agricultural societies which operate county fairs. 
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Under the wording of the statute we are inclined to be- 
lieve that the same rule would apply and that it is made 
the mandatory and ministerial duty of the board to allow 
said budget. See State v. Coufal, 1 Neb. Unof. 128. 


LD 
FARM BUREAU—PRESENTATION OF PETITION 


No specific time is fixed for presentation of petition for a farm bureau. 
Probably should be presented within two years. 


April 24, 1928. 
Mr. William F. Spikes, 
County Attorney, 
St. Paul, Nebraska. 


Dear Sir: 


Answering your letter of April 20th, relative to the 
validity of a petition for a Farm Bureau, will say that 
we find no specific provision of the statute fixing the time 
within which petitions must be presented after the same 
has been signed. You will notice, however, that the 
filing of a remonstrance may be on or before the 20th 
day of September of any second year thereafter. This 
indicates that the petition may be prepared and _ filed 
within the intervening two years. Of course persons 
signing the petition might withdraw therefrom upon giy- 
ing proper written notice. 


LD 
FARM BUREAU—SUFFICIENCY OF PETITION 


February 21, 1928. 
Mr. William F. Spikes, 
County Attorney, 
St. Paul, Nebraska. 
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Dear Sir: 

We have considered your letter of February 16th, 
relative to the proposition of retaining or abolishing the 
farm bureau. The questions troubling you relate to the 
sufficiency of the petition or the remonstrance. 

There is directly involved the question of the right 
of the man who signs the petition to afterwards sign a 
remonstrance, and afterwards have his name counted on 
the remonstrance. The .statute answers this particular 
question as suggested in your letter, and says that the 
name shall still count on the petition. 

You next inquire whether or not those who have 
signed the petition and remonstrance may withdraw from 
one or the other, respectively, by signing a withdrawal 
statement. The courts have decided that persons may 
withdraw any time before the matter is acted upon by the 
body having jurisdiction to act. 

The law which we next cite to you does not pertain 
directly to farm bureaus, but it pertains to the same pro- 
cedure. Aside from the statutory provision where the 
names remain upon both the petition and remonstrance 
and which provides that it shall be counted in that event 
upon the petition we are of the opinion that a signer of 
either document may withdraw his name if he does so 
with the same formality with which he signed it, and 
providing the action of withdrawal is taken prior to the 
time that action is taken by the board or court having 
jurisdiction. In support of this conclusion we cite the 
following: 15 C. J. 482-438, Hoffman v. State, 1 Neb. 
Unof. 216; Ayres vy. Moan, 34 Neb. 211; State v. Nemaha 
Co., 10 Neb. 32; State v. Crabtree, 35 Neb. 106. 

LD 


FELONY-—VIOLATION OF MOTOR-VEHICLE LAW 


It is a felony to seriously maim or disfigure any person by operating 
a motor vehicle in violation of the provisions of law governing 
such operation. 
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October 2, 1928. 


Mr. Stanley Bartos, 
Wilber, Nebraska. 


Dear Sir: 


You call my attention to Section 83896, Compiled 
Statutes of Nebraska for 1922, as amended by Chapter 
153, Session Laws of Nebraska for 1927, and in particular 
to that part of said section as amended which provides: 


“If any person operating a motor vehicle in violation of the pro- 
visions of this article, shall by so doing seriously maim or disfigure 
any person, or cause the death of any person or persons, he shall upon 
conviction thereof be fined not less than Two Hundred Dollars ($200.00) 
and costs nor more than Five Hundred Dollars ($500.00) and costs, 
or be imprisoned in the penitentiary for not less than one year or more 
than ten (10) years; * * *” 


And you inquire whether the offense therein described 
is a felony or a misdemeanor. 


The question you ask is not altogether free from 
doubt in the absence of a Supreme Court decision upon 
that precise point. I am of the opinion, however, that 
it is a felony owing to the general provision of our statute 
which makes any crime a felony that may be punished 
by imprisonment in the penitentiary. 


You further inquire whether a county judge has 
jurisdiction to sentence for such an offense. In answer 
to that question allow me to say that if it is, as I believe 
it to be, a felony, he has no jurisdiction to impose sen- 
tence for such an offense, but if it is not a felony he has 
jurisdiction, I think, to impose a sentence of a fine of 
not to exceed Five Hundred Dollars or imprisonment 
for not to exceed six months, or both. If the court lacks 
jurisdiction to sentence a defendant upon such a charge, 
the sentence as I view it is a nullity and does not bar 
another prosecution. Allow me to suggest, however, that 
if the sentence imposed in the case you have in mind was 
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as great as a court having jurisdiction to try the case 
was required by law to impose, I doubt whether any good 
purpose will be subserved by attempting to prosecute 
this party again. This is especially true in view of the 
fact that it is possible the court will hold that the offense 
described in the above quoted provision of statute is a 
misdemeanor and not a felony and that the county court 
had jurisdiction to impose sentence. 


GWA 


FISH AND GAME—DRAINING LAKES 


Application to drain lakes or divert water thereof usually must be 
made to the Department of Public Works. 


March 17, 1927. 


Mr, J. J. Baldwin, 
Baldwin Mercantile Company, 
Ainsworth, Nebraska. 


Dear Mr. Baldwin: 


Your letter of the 15th instant, addressed to the 
Honorable Dan Swanson, Commissioner of Public Lands 
and Buildings, has been referred by him to this Depart- 
ment for answer. 


Section 8480, Compiled Statutes of Nebraska, pro- 
vides as follows: 


‘No person shall drain, lower or in any manner reduce or divert, 
the water supply of any natural or perennial lake, if the area exceeds 
twenty acres at low water stage, or if the lake is of such depth and 
character as to have more economic importance for fish culture, hunt- 
ing or other purpose, than the bed of said lake would have for agri- 
cultural purposes. Any person, intending to drain, lower, divert or 
in any way reduce the waters or water supply of any natural or peren- 
nial lake, shall, before commencing the construction of any such works 
for drainage or diversion, make application to the department of public 
works for a permit so to do.” 
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Section 8485, Compiled Statutes of Nebraska for 
1922, provides that in the event the ownership of all the 
land forming the shore line of the lake and all the land 
used for drainage construction is vested in the person 
performing the drainage, the provisions of Section 8480, 
and above quoted, do not apply. The law further pro- 
vides that any person violating its provisions shall be 
fined in any sum not exceeding $200 or imprisoned in 
the county jail not to exceed six months, or both. 


GWA 


FISH AND GAME—PRAIRIE CHICKENS— 
DAILY LIMIT 


It shall be unlawful for any person to kill more than five prairie 
chickens daily. 


July 8, 1927. 


Mr. Frank B. O’Connell, 
Chief, Bureau Game and Fish, 
Department. af Agriculutre, 
Lincoln, Nebraska. 


Dear Sir: 


We have your recent letter directing our attention 
to Section 7341, Compiled Statutes of Nebraska for 1922, 
and Section 7344 as amended by House Roll 10, Session 
of the Legislature for 1927. The former section provides 
that it shall be unlawful 


“(b) For any person to kill in any one day in excess of ten prairie 
chickens or grouse.” 


The amended section provides that 


“Tt shall be unlawful for any person to have in his or her posses- 
sion at any one time in excess of 50 game birds. In this total there 
shall be no more of any one kind than hereinafter stated: * * * 
prairie chickens, 5; * * *” 
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It is our opinion, that Section 7344, Compiled Statutes 
of Nebraska for 1922, would control as it is the last ex- 
pression of the Legislature. 


LB 


FISH AND GAME—TRESPASSING 


Persons may fish in lakes stocked by the state, but have no right to 
trespass on private grounds in attempt to reach the lake. . 


This rule applies also in case of school lands which are leased, unless 
otherwise provided by the lease. 


October 17, 1927. 


Mr. Sam Schwerin, Jr., 
Pierce, Nebraska, 


Dear Sir: 


Answering your inquiry of the 14th instant, will say 
that no person has the right to trespass upon privately 
owned or leased lands for the purpose of hunting or 
fishing. 


This department has ruled, and so also has the State 
Game Warden, that persons may fish in lakes stocked 
by the State, but that they may not trespass upon pri- 
vately owned property in attempting to reach the. lake. 
In other words, the State has no control over privately 
owned property. We believe this also holds good in 
case of schoo] sections which have been leased, unless 
the lease has made specific reservation of rights which 
would permit other persons to cross the lands to obtain 
aceess to the lakes. 


OSS 
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GOVERNOR—POWER TO VETO PART OF BUDGET 
BILL 


An item in the general appropriation bill which has been raised in 
amount above the recommendation of the Governor by a three- 
fifths vote of each house is not subject to veto. If it did not re- 
ceive such vote it is invalid. 


If one part or item of the bill be raised over the Governor’s recom- 
mendation, but fail of the constitutional vote, it would not defeat 
other parts of the measure receiving fifty-one per cent of the 
votes and which are passed as recommended. 


A distinct and separate appropriation not recommended by the Gov- 
ernor or made a part of the proposed budget is in “excess of the 
recommendation contained in such budget,” and requires a three- 
fifths vote. 


March 28, 1927. 


His Eacellency, 

Adam, McMullen, 
Governor of Nebraska, 
Lincoln, Nebraska. 


Sir: 
You inquire: 


First. If the Governor has authority to disapprove 
any item or items in the general appropriation bill which 
have been raised above the amount or amounts recom- 
mended by the Governor. 


Second. Whether a vote of 51 per cent of each 
house is sufficient to carry the balance of the appropria- 
tion bill if approved by the Governor. 


Third. Would a separate and additional appropria- 
. tion bill carry if it received only 51 per cent of the vote 
of each house? 
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Answering your inquiries in their order, I would 
suggest that the general rule is that 
“The authority of an executive to set aside an enactment of the 


legislative department is not an inherent power and can be exercised 
only when sanctioned by a constitutional provision.” 


36 Cyc. 962. 


fod 


Section 7 of Article IV of our Constitution, with 
reference to the proposed budget of the Governor, among 
other things provides: 

“No appropriations shall be made in excess of the recommenda- 
tion contained in such budget unless by three-fifths vote of each house 


of the Legislature, and such excess so approved by a three-fifths vote 
shall not be subject to veto by the Governor.” 


This section would seem to conflict somewhat with 
that part of Section 15 of Article IV of the Constitution, 
which provides: 

“The Governor may disapprove any item or items of appropria- 
tion contained in bills passed by the Legislature, and the item or items 
so disapproved shall be stricken therefrom, unless repassediin the 
manner herein prescribed in case of disapproval of bills.” 


However, the latter section, No. 15, is exactly as it 
appeared in the old Constitution, while Section 7 was 
amended by the last Constitutional Convention and later 
ratified by the people, and. being the last word of the 
people speaking through their Constitution, it would 
prevail over any conflicting provision of Section 15. 


In view of the provisions of Section 7 it is my opin- 
ion that the item so raised would stand or fall upon the 
question of whether it received a constitutional majority. 
If it received such constitutional majority it would not 
be subject to veto, if it did not receive such majority it 
would fall of its own weight. 


Answering your second inquiry, may I suggest that 
if there be certain items in the appropriation bill which 
have been raised by the Legislature above the recom- 
mendation of the Governor, and if such appropriation 
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bill should fail to receive the constitutional majority 
necessary to pass such increased items, but did receive 
a majority vote of the members elected to each house, 
then in my opinion such other items of the budget which 
were not raised aboye such recommendation would carry, 
especially since it has been held that 

“Where a constitution provides that no emergency clause shall 
take effect unless it receives a vote of two-thirds of all the members 
elected to each house, a bill with an emergency clause having a ma- 
jority vote will take effect at the time fixed for the taking effect of 
such bills without such clause.” 


M. K. & T. Ry. Co. v. McGlamory, 41 S. W. 466. 


Whether an item which has been raised above the 
recommendation of the Governor and which fails to get 
the constitutional majority is defeated in its entirety or 
merely insofar as it raises such recommendation is not 
free from doubt. The court probably would hold that 
the greater would include the lesser and that the amount 
recommended by the Governor would stand if the raised 
item received a majority vote of each house, especially 
in view of the holding in State of Nebraska, ex rel. C. D. 
Casper et al. v. Moore, Auditor of Public Accounts, 37 Neb. 
13, in which the court held: 

“Where a general appropriation bill carrying an item of $15,000 
for a specific purpose, was duly passed by both houses of the legisla- 
ture, but by a clerical error of an enrolling clerk the $15,000 was after- 
wards changed to $25,000, and the bill was in this condition presented 
to and signed by the presiding officers of the two houses, and approved 
by the governor, held, that the bill appropriated $15,000 for the purpose 
specified therein.” 
and in view of the above holding in M. K. & 7. Railway 
Co. v. McGlamory. 


The safer plan is to recommit the measure if it fails 
to receive the constitutional majority and reform the 
same to comply with the recommended budget. 


While in my opinion the general appropriation Dill 
may properly be divided and yoted upon by sections, or 
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the sections which raise the estimate of the Governor 
may be segregated and voted upon separately in the com- 
mittee of the whole, still, I find no-precedent for the 
division of such bill when offered upon its third reading, 
and, as an extra precaution such bill on third reading, 
in my judgment, should be voted upon as one measure. 


Answering your third inquiry as to the vote required 
for any separate or additional appropriation bill, you 
are informed that Section 7 of Article IV also provides: 

“The Governor * * * shall present by message, a complete 


itemized budget of the financial requirements of all departments, insti- 
tutions and agencies of the state for the ensuing biennium,” 


and if there be any other appropriation bill distinct and 
separate from the general appropriation bill based on 


such budget, it is my opinion that it amounts to an 
“excess of the recommendation contained in such budget” 


and such appropriation bill in order to pass must. receive 
a three-fifths vote of each house of the Legislature. 


OSS 
HIGHWAYS—ALTERATIONS—DAMAGES 


Where property of a land owner is damaged by the establishment or 
alteration of a public highway, the county commissioners should 
appraise such damage and make just compensation therefor even 
though such owner files no claim. 


July 22, 1927. 


Mr. Max Towle, 
County Attorney, Lancaster Cownty, 
Lincoln, Nebraska. 


Dear Mr. Towle: 


We have your favor of the 20th instant, inquiring 
if it is necessary for the appointment of appraisers by 
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the Board of County Commissioners as provided for by 
Chapter 23, Sections 2563 et seq., where no claim for 
damages has been filed in the establishing or altering of 
a public highway. 


Section 2581 provides that when claims for dam- 
ages are filed the county clerk must appoint three suitable 
and disinterested electors as appraisers to view the prem- 
ises and report the amount of damage. 


In the case of Wenel v. Box Butte County, 108 Neb. 
293, and cases therein quoted, it was held by our Supreme 
Court that under our Constitution 


“Private property in Nebraska cannot be taken or damages for 
public use without just compensation therefor. This rule applies to 
public authorities exercising the right of eminent domain in establish- 
ing and opening public highways.” 


It is the opinion of this Department that where a 
petition has been properly filed requesting the establish- 
ment .or alteration of a public highway and where land 
is taken in pursuance of such petition, or property of 
a land owner is damaged by reason of the establishment 
of such highway, it is necessary that the county commis- 
sioners award to such land owner just compensation 
therefor notwithstanding the fact that the owner thereof 
filed no claim for damages within the time required by 
Section 2582. 


If no claim for damages has been filed it is the duty 
of the board or appraiser to allow damages and if the 
land owner is not satisfied with the amount of damages 
so awarded he may then appeal. If the damages are 
found to be only nominal then nominal damages should 
be allowed to such land owner. 


LB 
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HIGHWAYS—AUTHORITY OF COUNTY TO MAKE 
EXPENDITURE 


Powers of counties as to roads are fixed by statutes and continue until 
revoked. 


“May 17, 1927. 


Mr. Wade Stevens, 
County Attorney, 
Beaver City, Nebraska. 


Dear Sir: 


You inquire whether or not the counties have any 
authority to make expenditures for acquiring right-of- 
way for federal and state highways in case of alteration, 
relocation or widening. The act to which you refer is 
H. R. 340, which amends Section 8335, Compiled Statutes, 
1922, and seems to cover merely the relocation, altera- 
tion or widening of a state or federal highway, straight- 
ening water courses or channels and obtaining road ma- 
terials. This act provides that the department of public 
works may obtain such right of way for the purposes 
indicated under the same manner of procedure as is now 
provided for counties, taking real estate for public use 
as described by H. R. 341. 


We are inclined to believe that the powers are limited 
as indicated by the act, and that it does not refer to the 
opening of an original public highway wherein the county” 
obtains the right of way, etc. This act provides that the 
department of public works may take this action, but 
the act amends only Section 8335. We, therefore, con- 
clude that the rights and obligations of the counties, 
except wherein they expressly conflict with the provisions 
mentioned, are not changed. 


LD 
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HIGHWAYS—CONDEMNATION RAILROAD 
PROPERTY 


A county board or the Department of Public Works has power to con- 
demn a right of way for a public highway across a railroad right 
of way. 


January 14, 1928. 


Mr. Martin Karges, Jr., 
Rf. DANO, 
Duncan, Nebraska. 


Dear Sir: 


You inquire whether in the opinion of this Depart- 
ment a county board or the Department of Public Works 
has power to condemn railroad right of way for highway 
purposes. 


Allow me to say that I am of the opinion that a 
right of way for a highway crossing may be condemned 
over a railroad right of way by a county board or by 
the Department of Public Works, but whether right of 
way running longitudinally upon and over a_ railroad 
right of way may be condemned is another question, and 
is not entirely free from doubt in the absence of a deci- 
sion by our Supreme Court upon that point. 


The rule of law laid down by a standard text bock 
is that the general authority to condemn land for high- 
way purposes 
“does not authorize condemnation of railroad property for a street or 
highway to run longitudinally thereon.” 

20 C. J., p. 612. 


Such was the holding of the Supreme Court of New 
Jersey in the case of New Jersey Southern R. Co. vy. 
Long Branch Cornr’s., 39 N. J. L. 28. 


Such has also been the holding of courts in the states 
of Connecticut, Indiana, Minnesota and Pennsylvania. 
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On the other hand the Supreme Court of Washington 
has held that 


“The fact that Congress grants to a railroad company a strip 250 
feet wide for a right of way is not conclusive that it is all needed by 
that company, as against proceedings by another railroad company to 
condemn a longitudinal portion of it for a part of its right of way; but 
whether it may be condemned depends on the actual necessities of the 
occupying company and those of the public service.” 


North Coast Ry. v. Northern Pac. Ry. Co., 94 Pac. 112. 


Take it all in all I am of the opinion that ordinarily 
right of way of a railroad company and especially right 
derived by grant from the Federal Government can not 
be taken under the power. of eminent domain for the 
construction of a state or county highway running longi- 
tudinally thereon but that such taking can be done where 
the land taken is not necessary for the successful opera- 
tion of the railroad and where by such taking the state 
or county highway can be constructed at less expense 
and in a more serviceable and efficient manner, 


GWA 


HIGHWAYS—CONNECTING ROADS PART OF 
COUNTY ROADS 


Connecting roads from state institutions to state highways are not part 
of the state highway system and may not be maintained from 
state highway funds. 


January 18, 1927. 
Honorable R. L. Cochran, 
State Engineer, 
State House, 
Lincoln, Nebraska. 
Dear Sir: 


You call our attention to the fact that the Legisla- 
ture of 1925 made an appropriation for the purpose of 
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graveling highways connecting state institutions to the 
state highways when the institutions are not on said 
state highways, and where the distance does not exceed 
eight miles. You inquire whether or not connecting roads 
thus constructed under this appropriation will be sub- 
ject to the provisions of the maintenance act, Section 
8336, Compiled Statutes, 1922, as amended by Chapter 
158, page 402, Session Laws, 1925. 


We are inclined to believe that the provisions made 
at page 408, Session Laws, 1925, of thirty per cent of 
the motor vehicle fees is made solely for the purpose of 
maintaining the state highway system. We do not be- 
lieve that the said connecting roads constitute a part of 
the properly laid out and authorized state highway sys- 
tem such as to permit said connecting highways to be 
maintained out of the said thirty per cent maintenance 
fund. This seems further confirmed by the fact that a 
specific appropriation was made for the construction of 
these connecting links, thus recognizing that they were 
not properly speaking a part of the state highway system. 


Since these connecting roads are a part of the county 
roads it is possible that the duty of maintenance might 
rest upon the county. This, however, is a question con- 
cerning which you have made no inquiry, and we have 
not given it any further thought or consideration. 


LD 


HIGHWAYS—COST AND MAINTENANCE OF 
BRIDGES OVER CANALS AND IRRIGATION. 
DITCHES 


November 15, 1927. 


Mr. 0. G. Perry, 
County Attorney, 
Bridgeport, Nebraska. 
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Dear Sir: 


You state that there is a controversy in your county 
relative to the cost and maintenance of bridges over a 
canal or irrigation ditch constructed across section lines. 
You present four questions as follows: 


“1. Does anyone have a priority on section lines? 


“2. If the canal was constructed before the road 
was laid out and opened up for travel, who must build 
the bridges and maintain them? 


“3. If the canal was constructed after the road 
was laid out who must build and maintain the bridges? 


“4. Tf a drainage district is organized either before 
or after a road is laid out and opened for travel, who 
must build and maintain the bridges across the drainage 
canal?” 


I think for the purpose of this opinion your first two 
inquiries may be considered together and your inquiries 
numbered three and four may be considered together. 


Bridges to be constructed across highways prior 
to the time same were laid out as public highways, accord- 
ing to some authorities, may not be required of canal 
companies. (9 C. J. 1188, note 30.) However, this is 
in the absence of express requirement, and does not seem 
to be covered by statute, such as we have in this State 
pertaining to section lines. In this state the irrigation 
companies are required to consider as a part of their 
charter, the statutes of this state. We, therefore, con- 
clude that Section 2607, Compiled Statutes, 1922, must 
be considered as a part of the charter or conditions under 
which irrigation companies are operating. This section 
provides in part as follows: 

“The section lines are hereby declared to be public roads in each 
county in the State, and the county board may whenever the public good 


requires it open such roads without any preliminary survey and cause 
them to be worked in the same manner as other public roads.” 
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This section further provides that any damages 
claimed shall be appraised and allowed in the manner 
provided by law. 


It would therefore seem that any irrigation company 
that constructs its ditch across a potential section line 
road does so under the express provision of the statute 
that said section line is a public road which may be 
opened at any time by the county board. It is probable, 
therefore, that the county board at the time of the con- 
struction of a bridge across the section line has the right 
and should insist upon the construction of a bridge or 
an agreement to construct a bridge in the future such 
as will be adequate when the road is open, and which 
bridge shall be in conformity with the plans and _ speci- 
fications for bridges as required by the county board. 
In the event that the county board, having knowledge 
of the construction of a bridge substantially in con- 
formity with the requirements, but not technically so, 
should permit the construction of such substantial bridge, 
it is probable that the county would be estopped to later 
require the construction of a bridge in exact conformity 
to the requirements of the county board under estab- 
lished plans and specifications. We base this conclusion 
upon the holding of the Supreme Court in State v. Drain: 
age District, 103 Neb. 763, 174 N. W. 615. We think, 
therefore, that an agreement should be made relative to 
the construction of such bridges as provided by Section 
2734, Compiled Statutes, 1922. In the event there is no 
agreement entered into in conformity with Section 2374, 
and the district constructs a bridge substantially sufficient, 
we believe that it would then be the duty of the county 
to maintain such bridge, providing the bridge has been 
built under the supervision of the county board, and in 
accord with the established plans and specifications, or 
providing the county has been notified of the construc- 
tion or otherwise become aware of the fact of the con- 
struction and failed to take steps to take supervision of 
the construction. 
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If no road had been laid out along the section line 
it does not seem that there would be any necessity for 
a bridge, until such time as the county should be about 
to open the highway. If a bridge was constructed, how- 
ever, for other purposes ‘than for general use of the 
highways it is possible that the drainage district or others 
might have some claim for damages upon the opening of 
the highway, which should be taken into consideration 
at the time of the requirement of the construction of 
a bridge as provided by Section 2734. 


Answering inquiries three and four we think that if 
the canal was constructed after the road was laid out 
that the bridges should be built and maintained under the 
provisions of Section 2734 and other sections pertaining 
to the maintenance of bridges. What we have hereto- 
fore set forth also has application to these inquiries. 
These questions do not seem to have been entirely set- 
tled in this state by a decision of our court, which is suf- 
ficiently broad to cover all your questions. The case which 
seems nearest in point is the one heretofore cited. 


Trusting that the foregoing may be of some assistance 
to you in settling the controversy, I am 


LD 


HIGHWAYS—JURISDICTION TO APPROPRIATE 
LAND 


The Department of Public Works has jurisdiction to appropriate land 
for a state highway by the exercise of the power of eminent 
domain within the corporate limits of a village or a city of the 
second class. 

August 25, 1927. 

Mr. R. L. Cochran, 

State. Engineer, 

State House, 

Lincoln, Nebraska. 
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Dear Sir: 


You inquire whether the Department of Public Works 
has jurisdiction to appropriate land for a state highway 
within a village or city of the second class by an exercise 
of the power of eminent domain without the cooperation of 
the corporate authorities of the city or village. 


Allow me to say that the correct answer to your 
question is not entirely free from doubt in the absence of 
a supreme court decision upon that point, but I am in- 
clined to believe that the department is clothed with such 
power, although Section 4316, Compiled Statutes, 1922, 
provides: 


“The city council or board of trustees shall have the care, super- 
vision and control of all public highways, bridges, streets, alleys, 
public squares and commons within the city or village, and shall cause 
the same to be kept open and in repair, and free from nuisances,” 


and in the case of Chicago, Rock Island & Pacific Railway 
Company v. Nebraska State Railway Commission, although 
by a divided court, it was held: 


“Whether the state railway commission has any duty to perform 
in case the proper municipal authorities wilfully refuse to act in regu- 
lating railway crossings of streets in cities and villages, or has any 
supervising power of such crossings to safeguard the passengers and 
employees on trains, is not involved in this case, and is not decided.” 


89 Neb. 853. 


The law establishing state highways recognizes that a 
part of such a highway may be within the corporate limits 
of a city or village, and expressly provides that the De- 
partment of Public Works shall maintain such part as lie 
within the corporate limits of cities of the second class 
and villages having a population of not more than four- 
teen hundred. F: 


GWA 
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HIGHWAYS—MAINTENANCE OF COUNTY LINE 
ROADS 


February 7, 1927. 


Mr. George C. Webster, 
Shelton, Nebraska. 


Dear Sir: 


You have made inquiry as to the maintenance and 
improving of the county line road between Hall and 
Buffalo counties. 


Section 2596, Compiled Statutes, 1922, provides that 
county line roads shall be laid out and maintained by the 
counties interested at equal expense. We, therefore, be- 
lieve, that before the same could be graveled or improved 
it would be necessary to get appropriate action of each 
of the counties interested. We know of no law of this 
state which permits graveling of all the roads in the county. 
In the absence of a statute permitting such roads to be 
eraveled promiscuously we believe that only such roads 
as are specifically designated as subject for improvement 
by the county board, including graveling, may be graveled 
by action of the respective county boards when the road 
in question is a county line road. Before such county 
line road can be graveled we believe that such road would 
have to be a state or county road, such as is distinguished 
from the ordinary public road of the county. In support 
of this conclusion we call your attention to Section 2675, 
which affords the authority for graveling such roads by 
action of the county boards in counties having not more 
than 40,000 inhabitants. This section provides that the 
county board in such counties has power to create suitable 
road improvement districts, comprising lands, tracts, and 
parcels of land abutting on, adjacent to, or in the vicinity 
of such improvement for the purpose of straightening, grad- 
ing, draining, graveling or macadamizing or paving any 
state or county road or any part of such roads within the 
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limits of their respective county. Under this section you 
will see that the respective county board would have to 
limit the improvement to the half of the county line road 
within the limits of their respective counties and would 
make the assessments accordingly. The procedure is as 
set forth in sections of the statute which next follow Sec- 
tion 2675. 


LD 


HIGHWAYS—STOP SIGNS 


A village may regulate in a reasonable manner by ordinance the use of 
a state highway within its limits. 


November 29, 1927. 
Mr. J. R. Burroughs, 
Stella, Nebraska. 


Dear Sir: 


You inquire as to the right of a village to regulate by 
ordinance traffic over a state highway within its corpo- 
rate limits by means of stop signs. 


Allow me to say in answer to your question that a vil- 
lage has a legal right to regulate in a reasonable manner 
by ordinance the use of a state highway within its cor- 
porate limits. Section 4806, Compiled Statutes, 1922, pro- 
vides among other things that a village shall have the 
power: 

“To punish and prevent all fast driving or riding in the streets, 
highways, alleys, bridges or places in the * * * village.” 


GWA 
HIGHWAYS—WIDTH OF ROAD 


Width of roads near bridges may be 100 feet for distance of 300 feet 
either side of the bridge. 
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January 21, 1927. 


Mr. A. L. Schnurr, 
County Attorney, 
Harrison, Nebraska. 


Dear Sir: 


I do not believe that this department has ever been 
called upon to render an opinion concerning the width and 
length of a road which may be constructed under the pro- 
visions of Section 2564, Compiled Statutes, 1922, which 
reads in part as follows: 


“Whenever the county board shall deem it necessary, the width 
of any public road, at any point where a bridge is to be located and 
constructed, or some obstruction may require it, may be 100 feet for a 
distance not exceeding 300 feet on either side from the center of such 
bridge or obstruction.” 


In our opinion a county board when they deem it nec- 
essary may construct a public road at a place where a 
bridge is to be located and constructed, and where some ob- 
struction may require it may provide that the road shall 
be 100 feet wide for a length of 300 feet, and not to ex- 
ceed that distance on either side from the center of said 
bridge or obstruction. 


LD 
INSPECTION—GASOLINE AND KEROSENE FEES 


Section 8, Chapter 14, Laws of Nebraska for 1923, providing for an 
inspection fee is constitutional. 


May 22, 1928. 


Department of Agriculture, 

O. V. McVracken, Chief, 
Bureau of Foods, Drugs and Oil, 
Lincoln, Nebraska. 
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Gentlemen : 


In your letter of May 18th you ask our opinion con- 
cerning the constitutionality of the gasoline and kerosene 
inspection law, especially that part of the act concerning 
the collection of fees for the making of inspections. 


Section 7456, Compiled Statutes of Nebraska for 1922, 
as amended by Chapter 14, Session Laws of Nebraska for 
1923, provides the fees for this inspection. 


Section 3 of that act provides that a charge of 3 cents 
per barrel shall be made if fifty or more barrels be in- 
spected at one time and place. 


In the case of State of Nebraska y. Standard Oil Com- 
pany, 100 Neb. 826, it was held that a charge of ten cents 
a barrel was unreasonable and so much of the old statute 
which provided for this fee was void. This decision was 
on the ground that this charge could not be made for 
revenue purposes but only to cover the cost of inspection. 
In 1923 in Century Oil Co. v. Department of Agriculture, 
110 Neb. 100, our court adhered to its former decision and 
held that a charge of six cents a barrel for inspection was 
excessive. 


In the Standard Oil case above cited the testimony 
showed that the inspections cost the State approximately 
fifty per cent of the amount that was annually being 
collected by the department. In 1923 the Legislature 
amended the law reducing the charge for sampertion from 
six cents to three cents. 


It is our opinion that this amendment is constitutional 
and that in all probability our court would now hold this 
charge to be valid. This opinion, however, is based on the 
assumption that this three cents approximates the cost to 
the department of making these inspections. If it should 
develop that the inspections could be made at a cost of a 
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cent per barrel or a cent and a half per barrel, then the 
court might well still hold this provision to be unconstitu- 
tional. 


LCD 


INSURANCE—ASCERTAINING LIABILITY OF 
COMPANY 


Money received from a policyholder that is not to be returned to him 
in any event should not be counted as a liability against an insur- 
ance company. 


November 26, 1927. 


Honorable John R. Dumont, 
Insurance Commissioner, 
State House, 

Lincoln, Nebraska. 


Dear Sir: 


In your letter of the 16th instant you call my atten- 
tion among other things to the provision found in Section 
7829, Compiled Statutes, 1922, as amended by Chapter 141, 
Session Laws, 1927, which provides that for the purpose 
of determining the insurance reserves of a fire or automo- 
bile insurance company that 

“In ascertaining its liability there shall be charged in addition 
to the capital stock all outstanding claims, and a sum equal to the 
unearned premiums on the policies in force after deducting reinsurance 
in authorized companies calculated on the gross sum without any de- 
ductions on any account, charged to the policyholder on each respective 
risk from the date of the issuance of the policy,” 


and you inquire whether in making the computation of the 
amounts of unearned premiums the amount of the policy 
fees received by the company is considered. 


Allow me to say that in my opinion policy fees are 
not counted in or considered in determining the gross 
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amount of unearned premiums. I assume in arriving at 
this conclusion that in case of the cancellation of a policy 
no part of the policy fee is returned to the policy holder, 
but that he does receive in such a case a return of a cer- 
tain per cent of what is known as the premium he has paid. 
I think in determining the liability of the company it is 
the purpose of the law to determine the gross amount that 
would be due the several policy holders in case their policies 
should all be cancelled so as to require a return in each 
instance of a part of the premium paid. 


I do not think it is the intent of the law that money 
received from a policy holder which is not in any event 
to be returned to him, even though his policy is cancelled, 
is to be counted as a liability of the company. 


GWA 


IRRIGATION WORKS—JURISDICTION OF STATE 
RAILWAY COMMISSION 


The State Railway Commission has jurisdiction over irrigation works, 
but cannot determine property rights therein. 


July 27, 1928. 


Leonard D. Densmore, Secretary, 
Nebraska State Railway Commission. 
Lincoln, Nebraska. 


Dear Sir: 


Answering your letter of July 11th relating to the 
jurisdiction of the Nebraska State Railway Commission, I 
will say that it is the opinion of this department that the 
Commission has jurisdiction to hear and determine the 
issues in Smith v. Gothenburg Light & Power Company, 
Formal Complaint No. 605, in so far as they relate to keep- 
ing irrigation works in proper repair. 
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The complaint alleges that Smith and the other com- 
plainants are the owners of certain real estate specifically 
described; that the defendant is a corporation which has 
appropriated water from the Platte river, which water is 
to be applied to the lands included in its appropriation, 
the lands described in the complaint being comprised in 
such appropriation. 


It is also alleged that the canals and other irrigation 
works of the defendant were not properly constructed; 
that they have been neglected and are in bad condition, 
and cannot properly deliver the water to which the com- 
plainants are entitled; that the defendant will not sell 
complainants permanent water rights but charges them an 
annual rental and that, due to the failure of the defendant 
to construct its laterals and canals properly, the com- 
plainants, each for himself, have been compelled to con- 
struct laterals. The prayer is for an order requiring the 
defendant to clean out, repair and reconstruct the canals 
and laterals so as to furnish water.to the lands of the 
complainants. 


The defendant admits appropriation of the water from 
the Platte river, but denies, upon want of knowledge, that 
the complainants own the lands described in’ the petition; 
denies all other allegations generally and pleads lack of 
jurisdiction of the State Railway Commission to hear and 
determine the complaint. Defendant also pleads the statute 
of limitations. 


Prior to 19138 it was held by the State Railway Com- 
mission, under an opinion of the Attorney General, that 
it had no jurisdiction over’the maintenance of irrigation 
works. Mead vy. Cozad Canal Co., 5 Nebraska State Rail- 
way Commission Reports 119. 


In 1913, an act was passed giving the State Railway 
Commission control of such works, Laws, 1913, Chapter 
254, Page 787 (except those of irrigation districts), 
The act appears in the 1918 Revised Statutes as Sections 
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3381-3385 inclusive. It was re-enacted (with slight modi- 
fications) in 1919. Laws, 1919, Chapter 190, Pages 833- 
834. 


In 1921, certain parts of the statute were repealed. 
Laws, 1921, Chapter 255, Page 869. 


The remaining portions appear as Sections 8418 and 
8419, Compiled Statutes, 1922. They read as follows: 


8418. “Irrigation works—repair. Every person managing, own- 
ing or controlling any irrigation works for the storage, carriage or 
diversion of water, except irrigation districts, shall keep its headgates, 
diversion dams, canals and laterals in reasonable and proper repair 
for the delivery and diversion of water to the appropriators under its 
canal, and the regulation thereof shall be under the control and direc- 
tion of the state railway commission.” 


8419. “Penalty. The penalties provided for the violation of the 
rules, regulations and orders of the state railway commission in mat- 
ters relating to common carriers, shall be in force as the rules and 
regulations with reference to this article.” 


The first ground of attack upon the jurisdiction of 
the Commission seems to be based upon the use of the 
term “appropriation”, that the section of the statute above 
quoted refers only to actual appropriators and does not 
refer to those who have the beneficial use of the water. 
It appears to us that such a construction is unduly nar- 
row. In fact, the statute itself uses the term “appropri- 
ator’ as meaning those who have the beneficial use of the 
water. The terms “canals” and “laterals” would be mean- 
ingless unless they were used with reference to those ex- 
pecting to apply the water to the land. 


The right to the use of the water for irrigation pur- 
poses is attached to the land to be irrigated. Farmers 
Canal Co. v. Frank, 72 Nebraska 136; Dundy County Tr- 
rigation Co. v. Morris, 107 Nebraska 64. 


Section 8418 must refer not only to the diversion of 
the water, but also to its application to the land through 
canals and laterals. 
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The power of the State Railway Commission to fix 
rates provided by Section 8477 is recognized in McCook 
Irrigation & Water Power Co. v. Burtless, 98 Nebraska 
141. 


The power to fix rates would be of little value if there 
were no means of requiring irrigation works to be kept 
in such repair as to insure proper delivery of water. The 
Commission has heretofore required irrigation companies 
to keep their properties in order. Bartley v. Gothenburg 
Light & Power Company, 14 Nebraska State Railway Com- 
mission Reports 122. 


It is clear that the State Railway Commission has 
no power to settle disputed property rights or to determine 
the ownership of irrigation works. JMJcCook Irrigation & 
Water Power Co., v. Burtless, Supra. 


It may also be true that the State Railway Commis- 
sion lacks jurisdiction to-determine what lands are with- 
in, and what lands are without the area covered by an 
appropriation. A mere denial, however, that the several 
complainants own the lands described in the complaint 
does not of itself defeat jurisdiction. A justice of the 
peace has jurisdiction of forcible entry and detainer actions, 
but has no power to determine cases involving titles to 
real estate. The mere denial of ownership, however, is 
not sufficient to divest the justice court of justice. Stone 
v. Blanchard, 87 Nebraska 1. 


Under such circumstances, the justice should pro- 
ceed sufficiently far to ascertain whether or not there is 
involved a substantial question as to the title of real 
estate. 


The State Railway Commission should hear the com- 
plaint and if it finds there is a substantial controversy 
as to whether or not the lands described in the complaint 
are within the area covered by appropriation, it should 
probably refrain from further action. The parties would 
then have to resort to the district court of the proper 
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county for a determination of such question. If there 
is no substantial controversy upon this subject, the Com- 
mission should proceed with the hearing and determine the 
complaint upon its merits. 


HL 


JURY SERVICE 


Women can not serve on juries in Nebraska. 


September 30, 1927. 


Mrs. Tallian M. Henne, 
Merna, Nebraska. 


Dear Madam: 


You inquire whether or not women may serve on 
juries in Nebraska and if they cannot why they may not 
serve. 


We will answer your last inquiry first. Women can- 
not serve on juries in Nebraska because the law does not 
permit it. The qualifications of jurors are fixed by the 
statute and Section 9071, Compiled Statutes, 1922, in re- 
ferring to qualifications of jurors includes only male elect- 
ors over the age of twenty-five years, ete. 


LD 
LICENSES—POOL HALLS 


Under certain restrictions and conditions, exclusive licenses to conduct 
pool halls may be granted. 


September 26, 1927. 


Mr. J. M. Paul, 
Attorney-at-Law, 
Harvard, Nebraska. 
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Dear Sir: 


You inquire whether or not a city of the second class 
such as Harvard has the right to pass an ordinance limit- 
ing the issuance of a license to but one pool or billiard 
hall. In other words, has a municipality a right to grant 
an exclusive license or franchise? 


In your letter you refer to Section 4188, Compiled 
Statutes of Nebraska for 1922. We think that you in- 
tended to refer to Section 41838. This section provides 
that cities of the second class shall have power to license, 
regulate or prohibit billiard halls and billiard tables, pool 
halls and pool tables. This seems to be a broad provision 
granting entire control over the matter to the municipality. 
37 C. J. 183, Section 27, is as follows: 


“Mere power to license, or to license and regulate, does not con- 
fer the power to create a monopoly by granting an exclusive license. 
But authority delegated to a municipality to grant or refuse a license 
empowers it to grant an exclusive license, although the granting of 
an exclusive privilege as to certain public places does not prevent the 
city from granting other privileges as to the same subject matter else- 
where within its limits.” 


27 Cyc. 892, Par. 1, states as follows: 


“Tt is generally held that state legislatures may grant exclusive 
franchises even despite general or special constitutional provisions 
against deprivation of liberty and property, where this is shown in the 
particular case to be justified as a measure for the safety or interest 
of the public. But in some few decisions exclusive franchises have 
been said to be unconstitutional as monopolies, since opposed either to 
general or special constitutional provisions.” 


We think that if your ordinance should recite that 
it is against the public welfare of the city to have more 
than one pool hall operating and so fix the reasons for 
denying licenses to more than one pool hall as to show 
that it is for the public welfare not to have more than 
one, that such ordinance under the provisions of our stat- 
utes and the powers therein granted would be valid. We 
think that the recitation as to the public welfare would 
strengthen the ordinance. 


LD 
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LICENCES—RECIPROCAL—HEALING ARTS 


The Department of Public Welfare is justified in Sakotne reciprocal 
licenses to practice the healing arts when the state from which 
the applicant comes and in which he has a license maintains stand- 
ards to regulate the profession equal to those maintained by the 
State of Nebraska. 


November 8, 1927. 


Honorable Lincoln Frost, 

Secretary, Department of Public Welfare, 
State House, 

Lincoln, Nebraska. 


Dear Sir: 


In re power of your department to grant licenses with- 
out examination to applicants from other states to prac- 
tice the healing arts, allow me to say that the department 
is given power to grant such licences under certain con- 
ditions set forth in Section 39 of Chapter 167, Session 
Laws, 1927. The first of said conditions is as follows: 


“1. That the state, territory or District of Columbia from which 
the applicant comes shall have and maintain standards regulating his 
profession equal to those maintained in that profession by Nebraska.” 


It becomes important then to determine what quali- 
fications are required of an applicant to practice one of 
the healing arts who has not been licensed elsewhere. 
Section 1 of Chapter 164, Session Laws, 1927, otherwise 
known as the basic science law, provides: 


“No person shall be eligible for examination or permitted to take 
an examination for a license to practice the healing art or any branch 
thereof, or granted any such license, unless he has presented to the 
Department of Public Welfare a certificate of ability in anatomy, physi- 
ology, chemistry, bacteriology, pathology and hygiene (hereinafter re- 
ferred to as the basic sciences), issued by the State Board of Examiners 
in the Basic Sciences.” 
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Section 11 of the same act provides: 


“Any person who shall practice the healing art or any branch 
thereof without having obtained a valid certificate from the State 
Board of Examiners in the Basic Sciences, except as otherwise author- 
ized by Section 16 of this act, shall be fined not more than One Hun- 
dred Dollars or imprisoned not more than three months, or both, in the 
discretion of the court.” 


In view of the provisions of the two sections of Chap- 
ter 164 above quoted it may be construed I think that 
the provision of Chapter 167, above quoted, requires that 
the applicant for a reciprocal license has been practicing 
in a state which has a basic science law. I do not think, 
however, that such a construction must necessarily be given 
to the law when consideration is given to the provisions 
of Section 8, Chapter 164, Session Laws, 1927, which pro- 
vides: 

“The State Board of Examiners in the. Basic Sciences may in its 
discretion waive the examination required by Section 7 when proof, 
satisfactory to the Board, is submitted, showing that the applicant has 
passed the examination in the Basic Sciences before * * * a board 


authorized toe issue licenses to practice the healing arts in another 
siate = — Fink 


I am of the opinion you are justified in issuing said 
reciprocal licenses when the state from which the appli- 
cant comes and from which he or she has a license, has and 
maintains standards regulating the profession equal to 
those maintained in that profession by Nebraska, and 
in determining this question the law provides that the 
department shall submit to the interested board of ex- 
aminers any question that requires the exercise of expert 
knowledge. 


GWA 


LIQUO OR—MANUFACTURE OF WHISKEY 
PROHIBITED 


The Legislature of Nebraska has limited the manufacture of intoxi- 
cating liquors to Ethyl alcohol for medicinal, mechanical, scientific 
and other non-beverage purposes and does not provide for the 
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manufacture of whiskey or other intoxicating liquors for medicinal, 
mechanical or scientific use, however, there is provision for the 
making and use of intoxicating liquors such as are for sacra- 
mental purposes and compounding of prescriptions by physicians. 


January 24, 1927. 


Honorable Thorne A. Browne, 
Manager, Industrial Bureau, 
Omaha Chamber of Commerce, 
Omaha, Nebraska. 


Dear Mr. Brown: 
Under recent date you wrote us as follows: 


“A bill is pending in Congress to permit the manu- 
facture for medicinal manufacturing purposes of whiskey. 
The bill provides for two distilleries, one to make rye, and 
one to make bourbon. These will, I understand, be _ pri- 
vate enterprises, that is, financed privately, but will be | 
under close government supervision. Will you kindly ad- 
vise me whether such a plant in Nebraska would be con- 
trary to the rule of the state?’ 


We first call your attention to the Eighteenth Amend- 
ment to the Constitution of the United States. The 
Amendment provides that the manufacture, sale or trans- 
fer of intoxicating liquors within, the importation thereof 
into, or the exportation from the United States and all 
territory subject to its jurisdiction for beverage purposes 
is hereby prohibited. You will note that this applies to 
the purposes of use as a beverage only. It would there- 
fore appear that where the manufacture, etc., is for other 
purposes than beverage purposes, that the status of the 
rights of Congress and the several states remains as it was 
prior to the adoption of the Eighteenth Amendment. 


We conclude therefore that all powers relative to the 
manufacture, etc., of intoxicating liquors have not been 
granted to the national government. It also appears that 
insofar as the enforcement of the law relating to the manu- 
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facture, ete., for beverage purposes is concerned that Con- 
gress and the several states have concurrent powers to 
enforce the provisions of the Eighteenth Amendment by 
appropriate legislation. We conclude therefore, that the 
State of Nebraska, has a right to enact any law upon this 
subject which is not in direct contravention of the powers 
of the United States and that those powers delegated to 
the United States refer to manufacture, etc., for beverage 
purposes only. 


Inasmuch as Congress has the power to enact laws 
within the provision of the Eighteenth Amendment we be- 
lieve that the state would not have power to enact a law 
which would be in direct conflict with the law of the 
United States enacted within the delegated power. The 
State of Nebraska, however, does have the power to enact 
laws which are in harmony with or which do not directly 
violate the laws of the United States. 


We note that the Eighteenth Amendment says noth- 
ing relative to the manufacture, etc., of intoxicating liquors 
except as the same pertains to the use of liquors for bey- 
erage purposes. It would therefore appear that under 
both reserved powers in ‘the state and the express provi- 
sion of the Eighteenth Amendment relating to concur- 
rent powers of the Congress and the states that the State 
of Nebraska has the power to enact laws pertaining to 
the manufacture and transportation of intoxicating liquor 
for medicinal or other purposes so long as such laws do 
not permit the use of intoxicating liquors as a beverage. 


In following out these reserved and concurrent powers 
the State of Nebraska has provided by its statutes: 


“Tt shall be unlawful for any person to manufacture, sell, keep 
for sale or barter, give away, barter, exchange, transport, purchase, or 
to sell or to barter under any pretext, any malt, spirituous, vinous and 
intoxicating liquors, except only certain liquors for medicinal, mechan- 
ical, scientific or sacramental purposes by persons specifically author- 
ized in the manner and to the extent only as hereinafter provided. It 
shall be lawful, however, for any person to make, keep or sell sweet 
cider, unfermented wine, wood aleohol and denatured alcohol, and noth- 
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ing herein contained shall be construed to prevent the bona fide manu- 
facture and sale of vinegar.” 


The exceptions in Section 3238, Compiled Statutes, 
1922, are set forth in Section 3252, Compiled Statutes, 
1922. This section limits the manufacture of intoxicating 
liquors to the manufacture of ethyl alcohol, and does 
not provide for the manufacture of whiskey or other 
intoxicants for medicinal or other use. Since the Legis- 
lature has expressly provided but the one exception we 
conclude that it was the intention of the Legislature 
not to authorize the manufacture of other intoxicants 
than ethyl alcohol in this state. 


In reaching this conclusion we have not disregarded 
the provisions of other sections of the statutes relating 
to government permits and the use of intoxicating liquor 
for sacramental purposes, and the compounding of pre- 
scriptions by physicians. We are unable, however, to con- 
strue these sections as authority for the general manufac- 
ture of intoxicating liquors. 


OSS 


MARRIAGE—DIVORCE LAWS 


February 28, 1927. 


Miss Vivian S. Higgins, 
Casper, Wyoming. 


Dear Madam: 


Section 1555, Compiled Statutes of Nebraska for 
1922, provides that a decree of divorce shall not become 
final or operative until six months after trial and decision 
except for the purpose of review by proceedings in error 
or by appeal, etc. 


Under this provision no person has a right to marry 
within said six months period. In the event of marriage 
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within this six months period such person may be liable 
to prosecution for bigamy as the trial court may set aside 
the divorce any time within the six months upon the mat- 
ter being called to the attention of the court by a proper 
motion or showing. Douglas County v. Broadwell, 96 
Neb. 682. As to the time in which the application setting 
aside shall be made, we call your attention to Carmony 
vy. Carmony, 112 Neb. 651. 


It is not the duty of the Attorney General to take 
any part in actions of this kind. We therefore suggest 
that if you desire any further advice as to the time and 
manner of making application that you refer the matter 
to private counsel calling his attention to the cases cited. 
LD 


MARRIAGE—MAJORITY OF GIRL 


December 6, 1927. 
Miss Hazel Grunkemeyer, 
Chippewa Falls, Wisconsin. 


Dear Madam: 


A girl now reaches her majority at the age of twenty- 
one, but in case she marries under the age of twenty-one 
years her minority ends. 

Prior to 1921 a woman, even though unmarried, at- 
tained her majority at the age of eighteen years. 

GWA 


MARRIAGE REQUIREMENTS 


April 29, 1927. 
Rev. A. Baur, 
HE ODN Gees 
Corvuso, Minnesota. 
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Dear Sir: 

The laws of Nebraska pertaining to the subject of mar- 
riage relating to the blood relationship of the contracting 
parties are as follows, omitting the first three sub-divisions 
of the statute :. 

“Sec. 1491. Marriages are void: 


“Fourth. When the parties stand in relation to each other of 
parents and children, grandparents and grandchildren, brother and 
sister of half as well as whole blood, first cousins when of whole blood, 
uncle and niece, aunt and nephew; and this subdivision extends to 
illegitimate as well as legitimate children and relatives.” 


At the time of the marriage the male must be of the age 
of eighteen years or upwards and the female of the age of 
sixteen years or upwards. No person afflicted with a_ 
venereal disease or who has been adjudged an embecile or 
a feeble minded person or a person who is, or has been ad- 
judged afflicted with hereditary epilepsy or hereditary in- 
sanity may marry in this state until after sterilization. 


A license is required to be obtained from the County 
Judge where the marriage is to take place. Before the 
license is issued the County Judge must require an affidavit 
from each of the applicants stating that each of them is 
free from venereal. disease. If either of the contracting 
parties has not attained the age of their majority, twenty- 
one years, the written consent under oath of the parent or 
parents or guardian or guardians shall be first presented 
to the County Judge before the license shall be issued. 


LD 


MOTOR VEHICLES—DAY OF DELINQUENCY FOR 
AUTO REGISTRATION 


December 14, 1927. 


Mr. F. W. Hoobler, 
County Treasurer, Loup County, 
Taylor, Nebraska, 
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Dear Mr. Hoobler: 


Section 8369, Compiled Statutes of Nebraska for 1922, 
provides that renewal of automobile registration in coun- 
ties having population of 80,000 or less, that the renewal 
becomes due on January 1st each year and delinquent on 
February 1st each year. In counties having more than 
80,000 the day of delinquency is March 1st. Renewals, 
therefore, in counties the size of yours must be made not 
later than February Ist. 


LD 


MOTOR VEHICLES 


Disposition of five cents collected by County Treasurers for registra- 
tion. 


March 24, 1927. 


Mr. H. S. Wiggins, 
Wiggins-Babcock Company, — 
Hartington, Nebraska. 


Dear Sir: 


You inquire relative to the collection and disposition 
of the five cents collected by county treasurers for each motor 
vehicle registration. 


You will note that this is collected under the provisions 
of Section 8337, Compiled Statutes, 1922 (Chapter 158), 
as amended at page 402, Session Laws, 1925, which pro- 
vides that the county treasurer shall retain from the funds 
collected for automobile registration five cents for each motor 
vehicle registration, and that said five cents shall be ac- 
counted for as other fees passing through their hands. Other 
fees passing through their hands as county treasurer pass 
into this fund, and it is our opinion that this five cents 
should be paid into the highway fund. It thus appears 
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that the five cents goes into the highway fund to be dis- 
tributed and expended as otherwise provided by law. It 
does not go to the county treasurer personally. The high- 
way fund is distributed according to the budget, as pro- 
vided for in the provisions of Section 8338, as amended at 
page 403, Session Laws, 1925, and as provided by other pro- 
visions of law pertaining to the state highway systems. We 
believe this answers your inquiry as to the liability of the 
county treasurer to account for and pay over the five cents 
to the highway fund. 


You call our attention to Chapters 82 and 84, Session 
Laws, 1923, which amend Section 2379, Compiled Statutes, 
1922. Chapter 82 was approved March 9th, 1923. Chapter 
84 was approved April 23rd, 1923. Neither of these acts 
was passed with an emergency clause and therefore both 
would go into effect at the same time. Chapter 84 appar- 
ently is the last expression of the Legislature upon the sub- 
ject involved. Neither act was in effect until three months 
after the adjournment of the Legislature. We conclude that 
both acts would be in effect insofar as there was no conflict 
between them. In the event that there is any conflict be- 
tween the acts, we believe that the last expression of the 
Legislature would be controlling and that Chapter 84 would 
control as to any such conflict. 


LD 


MOTOR VEHICLES—OBTAINING LICENSES 


Auto licenses should be obtained in county of residence of owner. 


January 18, 1927. 


Mr. C. G. Perry, 
County Attorney, 
Bridgeport, Nebraska. 
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Dear Sir: 


You state that residents of your county go into neigh- 
boring counties to secure registration licenses for their auto- 
mobiles. You inquire whether or not this may be lawfully 
done, and what becomes of the license fees paid to the neigh- 
boring counties? 


In our opinion the registration license should be ob- 
tained in the county where the person actually resides. We 
do not think that the county treasurers in other counties 
should issue the licenses. In the event they do so, it seems 
to us they may be illegally collecting the money. 


The matter of residence for this purpose, however, is 
largely one of intention of the person obtaining the license. 
We presume that considerable difficulty might be encoun- 
tered in most of the cases. We presume that there has been 
no large adoption of this method of obtaining licenses. 


LD 


MOTOR VEHICLES—PENALTIES 


Penalties do not: apply to newly purchased cars until after 10 days 
allowed for registration. 
February 7, 1927. 
Mr. Isaac Reusch, 
County Treasurer, 
Kimball, Nebraska. 


Dear Sir: 


You inquire whether or not you should collect a $1.00 
fee from those who did not have their automobile registered 
by February 1st, 1927. 


This is answered by Chapter 159, Session Laws, 1925. 
We presume that your county is a county haying a popu- 
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lation of less than 80,000, and therefore the renewal of 
registrations becomes due on the first day of January, and 
delinquent on the first day of February each year. This 
means that owners of automobiles have a time of grace 
between January Ist and February 1st, which includes the 
entire month of January within which to pay the renewal 
registration fees, and that if they fail to pay before Feb- 
ruary Ist they are delinquent February 1st. This, of course, 
does not apply to purchasers of automobiles who are regis- 
tering their automobiles for the first time and who must 
register within ten days from the time of purchase or be 
subject to a penalty of $1.00. Penalties are collectable where 
the registration certificate for preceding year is not pro- 
duced. 


LD 


MOTOR VEHICLES—PLATES AND LICENSES 


Registration. plates for current year should be carried at all times dur- 
ing the year. 


November 29, 1927. 


Mr. F. W. Hoobler, 
Taylor, Nebraska. 


Dear Sir: 


You inquire when 1928 automobile plates and licenses 
are effective and should be carried on cars. 


Section 8869, Compiled Statutes of Nebraska for 1922, 
as amended, among other things provides as follows: 
“Plates and certificates of registration furnished by the depart- 


ment of public works as provided hereinafter shall be valid during the 
calendar year only for which they are furnished or issued.” 


This provision in addition to the provisions for pay- 


ing the annual fees causes us to conclude that the plates 
should be carried for the proper year while the car is in 
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operation and that the 1928 plates should be attached to 
the cars beginning January Ist, 1928. This is a matter of 
construction of the law and we know of no penalty merely 
for carrying a 1928 license prior to January 1st if the license 
has been properly secured. However, no person has a right 
to escape payment of registration fees for 1927 by securing 
and using a 1928 license prior to January 1st, 1928. 


LD 


MOTOR VEHICLES—REGISTRATION FEES 


Registration fees for part of a year applies to newly purchased vehicles. 


August 17, 1927. 


Mr. W. J. Smith, 
Deputy Sheriff, 
Bushnell, Nebraska. 


Dear Sir: 


The registration fees for motor vehicles is provided by 
Section 8379, Compiled Statutes, 1922, as amended by Chap- 
ter 152, page 408, Session Laws, 1927. The law provides 
that the official registration extends from January Ist to 
December 31st, inclusive. If the yehicle is purchased on 
or after April 1st and before July 1st the fee is 75% of the 
annual fee, and after July 1st and before October 1st, the 
fee is 50% of the annual fee; if purchased after October 
1st and before December 31st, 25% of the annual fee. This 
applies to newly purchased vehicles. On renewals the regis- 
tration is for the entire year. 


Answering your second inquiry will say that trucks 
with licenses of other states are granted the same rights 
in this state as are granted by the states from which the 
foreign truck is registered. By this we mean the rights are 
reciprocal. 
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If you are troubled with such vehicles, we suggest that 
you write to the Attorney General of the state from which 
those vehicles come, making inquiry as to their right to 
come into this state, and inquire what the rights of Ne- 
braska vehicles would be in the same state, including the 
right of doing trucking. 


LD 


OFFICIAL BOND—DE JURE OFFICER 


Where an official bond is filed out of time, but is approved by the board 
whose duty it is to fill the vacancy (there being no incumbent to 
hold over) and the party enters upon the discharge of the duties 
of his office, he is a de jure officer. 


February 10, 1928. 


Mr. Otto F. Walter, 
County Attorney, Platté County, 
Columbus, Nebraska. 


Dear Sir: 


Your letter of the 6th instant has just been received and 
contents noted. 


Allow me to say that I have read the opinion in the 
case of State y. Lansing, 46 Neb. 514, to which you refer, 
many times, and know that in that case it was held by a 
divided court that a vacancy occurred ipso facto if the party 
elected failed to file his bond within the time provided by 
law. 


I am also familiar with the reading of Section 5051, 
Compiled Statutes of Nebraska for 1922, which provides 
that 

“If any person elected or appointed to any office shall neglect to 


have his official bond executed and approved as provided by law, and 
filed for record within the time limited by this chapter, his office shall 
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thereupon ipso facto become vacant, and such vacancy shall thereupon 
immediately be filled by election or appointment as the law may direct 
in other cases of vacancy in the same office.” 


In the later case of Paxton y. State, 59 Neb. 460, the 
court again said that the failure of a state officer to have 
his official bond approved and filed for record in the proper 
office within the time fixed by statute creates a vacancy in 
the office, but in that case the court said: 


“The state may waive its right to oust the incumbent and elect 
to deal with him as the person entitled to the office.” 


Tt occurs to me that in the case stated by you the situa- 
tion is analogous and that by the acceptance and approval 
cf the bond and by permitting the officer to continue in the 
performance of the duties of his office the county elected to 
deal with him as the party entitled to the office. 


GWA 


PATENT MEDICINES—SALE OF 


Only certain -persons may sell patent or proprietary medicines, 


June 24, 1927. 


Mr. G. A. Dilla, 
Farwell, Nebraska, 


Dear Mr. Dilla: 


You inquire whether or not under the new law the per- 
son conducting a place of business has the right to sell patent 
or proprietary medicines. 


Section 8213, Compiled Statutes of Nebraska for 1922, 
is the section which previously permitted the sale of such 
medicines. This section was repealed by the enactment of 
House Roll 551, Session Laws of Nebraska for 1927. The 
new act, however, in requiring a license to practice phar- 
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macy and defining what constitutes the practice of phar- 
macy has specifically exempted from definition the follow- 


“Persons who assist in the sale of or dispensing of drugs and 
medicines under the supervision of a licensed pharmacist. 


“Persons who sell, offer or expose for sale completely denatured 
alcohol or concentrated lye, insecticides and fungacides in original pack- 
ages. 


“Persons who are licensed to practice medicine, dentistry, or vet- 
erinary medicine who dispense drugs and medicines as an incident to 
the practice of their profession. 


“Persons who sell, offer or expose for sale patent or proprietary 
medicines the sale of which is not in itself a violation of the law re- 
lating to intoxicating liquors. 


“Licensed doctors of medicine in any town or village of three hun- 
dred fifty (350) population or less, where there is no registered phar- 
macist and located ten (10) miles or more from any town or village 
having a licensed or registered pharmacist.” 


Those who come within the above exemptions are there- 
fore not required to be licensed. 


LD 


PATENT MEDICINES—SALE OF RAT POISON 


Rat poison is not a patent or proprietary medicine and may not be sold 
generally by all merchants. 


January 3, 1927. 


Hardware Trade, 
2429 University Avenue West, 
Minneapolis, Minnesota. 


Gentlemen: 


You inquire whether or not it is permissible in the State 
of Nebraska for a hardware dealer to sell rat poisons in 
original sealed packages. 
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Section 8212, Compiled Statutes of Nebraska for 1922, 
provides in part as follows: 


“x * * who, not being a registered pharmacist shall retail, 
compound or dispense drugs, poisons or medicines of any kind, or any 
person violating any provision of this article * * * shall be deemed 
guilty of a misdemeanor * * * upon conviction thereof be pun- 
ished by a fine of not less than ten nor more than one hundred dollars 
or shall be imprisoned in the county jail not less than ten days nor 
more than ninety days.” 


The only exception of which we are adyised is Section 
8218, which provides that nothing in the article in ques- 
tion shall prevent any wholesale or retail dealers in any 
business from selling any patent or proprietary medicines. 


We are inclined to believe, however, that rat poison is 
not a medicine in any sense of the word and could not there- 
fore be sold as a patent or proprietary medicine. 

Trusting that the foregoing fully answers your inquiry, 
we are, 


LD 


PEDDLERS 


January 29, 1927. 
Mr. Walter R. Raecke, 


County Attorney, 
Central City, Nebraska. 


Dear Sir: 


You inquire whether or not there is any law prohibit- 
ing men coming to the country as peddlers and selling mer- 
chandise, such as harness, wagon single-trees, eveners, etc., 
at public auction held at public farm sales. 


Section 5947, Compiled Statutes of Nebraska, 1922, pro- 
vides for a license fee for peddlers, but says that this sec- 
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tion shall not apply to persons selling their own work, pro- 
duction, charts, maps, or other educational matter, nor to 
persons selling at wholesale to merchants, nor to persons 
selling fresh meat, farm products or plants exclusively. 


We believe, therefore, that the law would be applicable 
to persons selling as itinerant peddlers any other articles 
except those specifically exempted in the list. The statute 
does not otherwise define peddlers. Words and Phrases 
gives many definitions for the word “peddler.” Some cases 
therein include persons selling at auction. The term seems 
to exclude persons having a fixed place of business. 


Under the provisions of the statute and the definitions 
of the term peddler we have concluded that unless the per- 
sons mentioned come within the exemption of the statute 
in selling their own production, ete., and if they appear 
itinerantly and at different places, that they are within the 
statutory definition of peddlers, and are violating the pro- 
visions of Section 5947, unless they have a license as therein 
provided. 

LD 


PUBLIC GRAIN WAREHOUSES—ALFALFA SEED 


Alfalfa seed is not grain within the meaning of the grain warehouse 
law. 


August 11, 1928. 


Mr. Leonard D. Densmore, 
Secretary, 

Nebraska State Railway Commission, 
Lincoln, Nebraska. 


Dear Sir: 


Your letter of August 6th inquiring as to whether or 
not alfalfa seed has been classed as grain under the public 
grain warehouse law, duly received. 
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There has been no ruling either of the Railway Com- 
mission or of the Attorney General’s Department upon the 
subject up to this time. No authority has been found, al- 
though careful search has been made. 


When ,the word “grain” is used in fire insurance poli- 
cies it has been given wide import. It has been held to in- 
clude broom corn, Reavis vy. Farmers Mutual F. I. Co., 78 
Mo. App. 14, and corn and millet hay, Norris v. Farmers 
Mutual Ins. Co., 65 Mo. App. 632. Flax seed has also been 
held to be grain in a prosecution for larceny as bailee, State 
of Minn. vy. Cowdery, 81 N. W. 750, 48 L. R. A. 92. 


Notwithstanding these decisions, it would seem, in view 
of the fact that the law contains penal provisions and that 
the handling of alfalfa seed must be more expensive than 
the handling of grains generally, hardly probable that the 
Legislature intended to include alfalfa seed within the mean- 
ing of the grain warehouse law. It must also be recognized 
that grains are handled in a manner entirely different from 
the manner in which seeds are handled. It is more reason- 
able to suppose that the Legislature considered only the 
leading cereals, corn, wheat, oats, rye and barley, in enacting 
the statute. 


If a bonded warehouseman accepts alfalfa seed and 
issue his warehouse receipt therefor, his bond, as a common 
law obligation, would presumably cover such seed. In order 
to avoid all doubt about the matter, however, if seed is to 
be covered by the bond, it should contain a direct statement 
to that effect. 


The Commission should not undertake to enforce the 
provisions of the grain warehouse law in cases involving the 
storage of “seeds.” As pointed out heretofore to the Com- 
mission, the recent case of Lexington Mill & Elevator Com- 
pany v. Browne et al., venders the grain warehouse law, for 
all practical purposes, ineffective. 


HL 
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PUBLIC GRAIN WAREHOUSES—BONDS 


Warehouses not operated purely cooperatively must give bond for all 
grain handled and must charge the statutory rates. 


January 25, 1928. 


Leonard Densmore, Secretary, 
Nebraska State Railway Commission, 
State House, 

lancoln, Nebraska. 


Dear Sir: 


Your favor of the 13th duly received. Your first ques- 
tion is as follows: 


“Ts it necessary for a company which has a license and 
bond, and a provision in the by-laws that the grain stored 
for members is not protected by the bond, to furnish a bond 
covering grain of said members, it being understood that 
the bond on file is to protect the grain of non-members?” 


The bond of a company storing grain for both members 
and non-members should cover all’ grain of both classes. 
The proviso of the statute relating to bonds, which proviso 
reads as follows: 


“Provided, that any warehouse owned and operated by a coopera- 
tive company, association, partnership or corporation, which stores grain 
for more than ten days for members of the aforesaid company, asso- 
ciation, partnership or for stockholders in such corporation, and for 
such members only, shall not be required to give the bond aforesaid,” 


covers these concerns which store for members only. If they 
store for non-members also the bond should cover all grain, 
both that of members and that of non-members. 


Your second question is as follows: 


“Ts it necessary for a company storing grain under a 
license for stockholders only to charge the required storage’ 
fees?” 


240 REPORT OF ATTORNEY GENERAL 


Such a company should make the regular statutory 
charges. The only exception in the law is that in the proviso 
relating to bonds which is above quoted. Co-operative com- 
panies should follow the other requirements of the law. 


AL 


PUBLIC GRAIN WAREHOUSE LAW—CONSTRUCTION 
OF STATUTE RELATING THERETO 


June 18, 1927. 


Leonard D, Densmore, Secretary, 
Nebraska State Railway Commission, 
Lincoln, Nebraska. 


Dear Sir: 


In reply to your letter of the 14th, requesting on behalf 
of the State Railway Commission, answers to the. questions 
propounded by the Wilsey Grain Company, I have this to 
say: : 

Question 1. “Can a warehouseman under the Public 
Grain Warehouse Law, limit the amount of grain he will 
receive and store?” 


Answer: Yes. Under date of April 14, 1922, this de- 
partment advised the State Railway Commission thus: “A 
warehouseman may designate in his application to what ex- 
tent his elevator will be used for storage purposes; he may 
thus set aside a part of his elevator for storage purposes 
and devote the remainder to his own business.” The amount 
of grain that a warehouseman may take is also limited 
automatically by the size of his bond. 


Question 2. “Will it be within the rights of the ware- 
houseman to make a service charge agreed upon between 
the warehouseman and the owner of the grain or one who 
proposes to store under the Public Grain Warehouse Law, 
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this service charge to be separate or in addition to any 
charges prescribed under the Public Grain Warehouse 
Law?” 


Answer: No. 


Question 3. “Can a warehouseman lapse his permit or 
license held under the Public Grain Warehouse Law, either 
by limitation, or by request to have same cancelled? If so, 
what will be done with the grain stored? Such a condition 
could arise where the facilities of the warehouseman were 
sold while operating as a warehouseman, or failure to secure 
new permit or license, or through the cancellation of the 
bond.” 


Answer: There is no provision in the statute giving 
the warehouseman power to terminate a warehouse con- 
tract. It seems that in the absence of special circumstances, 
the contract will run until the end of the year. In case a 
warehouse is sold, the owner should make provision for car- 
rying the storage for the remainder of the year. 


Question 4. ‘Where an elevator company or mill, not 
a Licensed Warehouseman under the Public Grain Ware- 
house Law, receives grain that automatically comes within 
said law, can it arbitrarily demand of the owner of said 
grain to sell same within ten days after the same is received 
into the elevator or mill and pay the market for same on 
last date before it automatically goes on storage? Or must 
the elevator company or mill have posted or give notice in 
effect, ‘that all grain received by the elevator or mill will 
be settled and paid for at the prevailing market price on the 
last date before automatically going in storage within the 
meaning of the Public Grain Warehouse Law?’ ” 


Answer: The question is not clear. When a warehouse 
is not licensed and grain is delivered to it, the presumption 
of law must be that the grain is sold and not delivered for 
storage. Presumably the price on the day of delivery would 
govern. 
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Question 5. “Can the owner of stored grain waive any 
provisions of the Public Grain Warehouse Law?” 


Answer: The question is too general. There are many 
provisions of the public grain warehouse law, and I cannot 
undertake to answer en masse. If the question be presented 
with respect to a certain provision, I shall endeavor to an- 
swer it. 


Question 6. ‘Does Terminal delivery under Section 6 
of the Public Grain Warehouse Law, mean Terminals within 
the State of Nebraska?” 


Answer: The terminals mentioned in the statute are 
those located in Nebraska. 


fod 


Question 7. “In the event of car shortage, must the 
warehouseman give preference to the delivery of stored grain 
where demand is made?” 


Answer: There is no court decision, so far as I have 
found, covering this subject. The statutory provision con- 
tains no exception. It reads thus: 


“Upon demand, presentation of any receipts, and payment of 
lawful charges, the grain represented therein, or any part thereof, 
shall be immediately delivered to the owner, or his order, and the part 
so delivered shall not be subject to any further charge for storage after 
demand for delivery shall have been made and facilities for receiving 
and shipping the same have been provided. In case demand is made 
for a part only of the grain represented by any receipt, the amount so 
delivered shall be entered in a proper blank upon the face of said re- 
ceipt and delivery thereof acknowledged thereon by the person holding 
said receipt. For any grain not delivered within twenty-four hours 
after such demand, the warehouseman shall be liable upon his bond, 
to the owner in damages not exceeding one cent a bushel for each day’s 
delay, unless he shall deliver to different owners in the order demanded 
as rapidly as can be done by ordinary diligence.” 


Question 8. “Give form of ‘Surrender Receipt’? where 
terminal delivery is demanded as prescribed under Section 
6 of the Public Grain Warehouse Law.” 
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Answer: The statute does not provide a form of sur- 
render receipt. The receipt now in use and prepared under 
Section 5, may be used by making the necessary change as 
to place of delivery. 


Question 9. “Can a warehouseman under the Public 
Grain Warehouse Law, refuse grain for storage that is out 
of condition, or where the same will be a detriment, loss or 
prejudice to other grain in same elevator that has been re- 
ceived for storage, or that belonging to the warehouseman?” 


Answer: A warehouseman may properly decline to re- 
ceived on storage, or that belonging to the warehouseman?” 
arisen heretofore and the Commission has ruled that grain 
unsuitable for storage, such as wheat infested with weevil, 
‘is not subject to storage. 


HL 


PUBLIC GRAIN WAREHOUSE—SALES OF GRAIN 


Grain held longer than ten days in an elevator, under a contract of 
purchase, is in storage if price is not paid. 


October 6, 1927. 


Mr. Leonard D., Densmore, 
Secretary, 

Nebraska State Railway Commission, 
Lincoln, Nebraska. 


Dear Mr. Densmore: - 
Your favor of October 5th enclosing a letter from the 


Grain Dealers Journal and a clipping from that publication 
at hand. The clipping contains the following: 


“Can we have grain delivered to us on a contract where- 
by such grain would be sold on or before a certain future 
date by the deliverer at a certain amount under the current 
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option at the time of the sale? Would such grain be con- 
sidered as stored? What is the Nebraska law regarding 
such a transaction? What form of contract do you recom- 
mend for this purpose?—P. B. Mock, Mock Milling & Ele- 
vator Co., Kenesaw, Neb. 


“Ans.: When an owner of grain has parted with pos- 
session to the buyer and the price has been agreed upon 
without any reservation that the seller could demand the 
grain back, the sale is complete and the buyer owes the seller 
money instead of grain. Grain so delivered cannot be con- 
sidered as stored within the Nebraska law.” 


The answer given is without foundation. It is in direct 
contradiction to Section 7224, Compiled Statutes of Ne- 
braska for 1922, which reads as follows: 


“Any grain dealer, person, firm, corporation or association, in 
this state who receives grain for storage or shipment, or both, may 
avail himself of the provisions of this act by filing notice of his ac- 
ceptance thereof with the state railway commission and become thereby 
a public warehouseman. Any grain elevator or grain warehouse (other 
than at terminal points, which terminal points shall be designated by 
the state railway commission) in which grain is held in storage for a 
period longer than ten days is hereby declared a public warehouse 
within the meaning of this act, and any grain which has been received 
at any grain elevator or grain warehouse for which payment has not 
been made within ten days after the receipt of the same is hereby 
deemed to be held in storage.” 


The form of contract set forth in connection with the 
answer above quoted follows such answer and is also un- 
lawful. z 


This matter has been before the District Court of Lan- 
caster County and has been decided as herein indicated and 
appeal is now pending in the Supreme Court. Other prose- 
cutions will be started immediately in similar cases. 


HL 


OPINIONS 245 


PUBLIC WAREHOUSES 


Operators of general warehouses should give bond. 


April 28, 1927. 


Mr. Clarence G. Bliss, 
Secretary, Trade and Commerce, 
Capitol Building, 

Lincoln, Nebraska, 


Dear Sir: 


In answer to your inquiry of recent date based upon a 
letter of the Northwest Financial Service, Incorporated, I 
have this to say: 


The question is whether or not one conducting a trans- 
fer warehouse receiving from different consigners shipments 
of goods to be held by him for transfer is required to procure 
a license and furnish a bond? 


Under the statutes there is no separate class known as 
“transfer warehouses”. I take it, however, that the party 
interested intends operating a general warehouse. He will, 
therefore, be subject to Chapter 69, Article I, Sections 7161- 
7223, Compiled Statutes of Nebraska for 1922. Section 7222 
thereof provides, in part, as follows: 


“Any person, firm or corporation doing a public warehouse busi- 
ness or advertising himself or themselves as a public warehouseman, 
as defined in this act, shall be required, before transacting any business 
as such, to file with the governor, to be approved by him, a bond to 
the State of Nebraska, with good and sufficient sureties in the sum of 
not less than two thousand ($2000) dollars, nor more than twenty-five 
thousand ($25,000) dollars in the discretion of the governor, said bond 
to be for the protection of all persons or companies who may have 
goods or property stored in such warehouse. Upon approval of the 
said bond the governor shall issue a license to the warehouseman upon 
receipt from the state treasurer showing payment of an annual license 
fee of one ($1.00) dollar for each warehouse operated, which license 
shall set forth the location and name of such warehouse, and the indi- 
vidual location and name of such warehouse, and the individual name 
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of each person interested as owner or principal in the management of 
the same, or if the warehouse be owned or managed by a corporation, 
the names of the president, secretary and treasurer of such corporation 
shall be stated; and the said license shall give authority to carry on 
and conduct the business of a public warehouse other than a warehouse 
for the storage of grain, in accordance with the laws of this state so 
long as the bond as herein provided, is in full force and effect, said 
license shall show the period for which it is issued and shall be posted 
in a conspicuous place in the principal or main office of such warehouse,” 


If it be the intention of the operator of the warehouse 
to handle grain, he will be governed by Sections 7224 et seq., 
and if he desires to operate a cold storage warehouse he will 
be governed by Section 7498 et seq. 


Trusting this gives you the information you desire, 
I am 


HL 


PUBLIC OFFICERS—COUNTY COMMISSIONERS— 
SALARIES 


In counties having less than 13,000 inhabitants and not under township 
organization each member of the county board shall receive as 
compensation the sum of $5.00 per day and ten cents for mileage 
not to exceed the sum of $950 and in addition thereto may receive 
$5.00 per day for each day actually employed in directing road 
work in the district. 


April 15, 1927. 


Mr. Wade Stevens, 
County Attorney, 
Beaver City, Nebraska, 


Dear Sir: 


We have your favor of the 14th instant inquiring if the 
provisions of Section 2389, Compiled Statutes, 1922, limits 
the maximum amount which a board of county commission- 
ers may receive as compensation for such service or whether 
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such board may receive $5.00 per day to cover the per diem 
in mileage not to exceed $950.00 in counties having popula- 
tion of less than 13,000 inhabitants, and not under town- 
ship organization. You inquire if such restriction or limi- 
tation applies to that part of such section wherein it reads: 


“Provided, further, that for each actual day employed in directing 
road work in his district each member of the county board shall be paid 
the sum of $5.00 per day, to be paid out of the road fund of his district.” 


In reply we direct your attention to that part of said 
section which reads: 


“Members of the county boards shall each be allowed for the time 
they shall be necessarily employed in the duties of that office, the sum of 
$5.00 per day and ten cents per mile to be paid out of the general county 
fund: * * * provided, further, the total maximum amount of com- 
pensation including mileage and per diem to be paid or drawn by any 
member of the board, except as hereinafter provided, shall not exceed 
the following amounts per annum; * * * in counties under town- 
ship organization, having less than 13,000 inhabitants $600; in similar 
counties not under township organization $950; and provided, further, 
that for each day actually employed in directing road work in his dis- 
trict each member of the county board shall be paid the sum of $5.00 
per day to be paid out of the road fund of his district.” 


You will observe that the limitation provided for, the 
per diem and mileage, is to be paid out of the county gen- 
eral fund; the service for road work in the district of a 
commissioner is to be paid out of the road fund of that dis- 
trict. It is therefore our opinion that in counties not under 
townshin organization, having less than 13,000 inhabitants, 
each member of the county board shall receive as compensa- 
tion the sum of $5.00 per day and ten cents for mileage, not 
to exceed the sum of $950.00, to be paid out of the general 
fund of the county. In addition thereto a county commis- 
sioner in such county may receive an additional sum of 
$5.00 per day for compensation for each day actually em- 
ployed in directing road work in his district. 


LB 
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PUBLIC OFFICERS—CUSTODIAN OF SINKING 
FUND 


The County Treasurer of a county is the legal custodian of the sinking 
fund raised to pay off the bonds of a school district in the county. 


August 12, 1927. 


Mr. Victor Bliat, 
Stapleton, Nebraska. 


Dear Mr. Blixt: 


Allow me to say in answer to your letter of inquiry of 
the 8th instant that in my opinion the County Treasurer of 
your county is the legal custodian of the sinking fund raised 
to pay off the bonds of your school district. 


Section 375, Compiled Statutes of Nebraska for 1922, 
provides among other things that the taxes collected for the 
purpose of paying interest on and eventually redeeming 
school district bonds 
“shall be and remain in the hands of the county treasurer a specific 


fund for the payment of interest upon such bonds and for the final pay- 
ment of the same at maturity.” 


Section 377, Compiled Statutes of Nebraska for 1922, 
provides, however, how the County Treasurer shall invest 
such part of the sinking fund as is levied after the payment 
of interest and provides among other things that such fund 
may be invested in registered bonds of the county in which 
the district is situated or in bonds of the United States or 
any interest bearing time certificates of deposit in deposi- 
tories approved and authorized to receive county moneys, 
and further provides that the interest on such certificates 
of deposit shall be credited to the sinking fund from which 
it is derived. 


GWA 
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PUBLIC OFFICERS—GUARANTEE FUND—APPRE- 
HENSION OF VIOLATORS 


The Department of Trade and Commerce has authority to pay out of 
the depositors’ bank guarantee fund rewards for the apprehension 
and conviction of persons violating the provisions of the banking 
laws. 


September 25, 1928. 


Mr. Clarence G. Bliss, 

Secretary, 

Department of Trade and Commerce, 
Iincoln, Nebraska. 


Dear Sir: 


You inquire whether your department is authorized by 
law to offer a reward for the apprehension and conviction 
of one charged with a violation of the provisions of the state 
banking law. 


Allow me to say in answer to the question you ask that 
your Department does have authority to offer a reward for 
the apprehension and conviction of any person or persons 
who violate the provisions of the banking law of Nebraska. 


Section 8040, Compiled Statutes of Nebraska for 1922, 
expressly provides that 


“The department of trade and commerce is hereby authorized and 
empowered to offer and pay out of the depositors’ guarantee fund re- 
wards for the apprehension and conviction of any person or persons 
violating the provisions of this article, such rewards not to exceed in 
any case five hundred dollars.” 


You will observe the reward offered may be in amount 
up to $500, but cannot exceed that sum. 


GWA 
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PUBLIC OFFICERS—MUNICIPAL JUDGE—SALARY 


The office of municipal judge is not created by the Constitution and an 
incumbent of that office is not prohibited from receiving an increase 
of salary by the provisions of Section 19 of Article III of the Con- 
stitution, 


April 24, 1928. 


Honorable HF, B. Chong 
Municipal Judge, 
Lincoln, Nebraska. 

Dear Sir: 

You call my attention to the provisions of Chapter 54, 
Session Laws, 1925, which amended the law regulating the 
salaries of municipal judges in Lincoln and Omaha so as 
to provide that each of said judges should receive a salary 
of three thousand dollars per annum instead of two thou- 
sand five hundred dollars per annum as theretofore, and 
you inquire whether the judges who had been elected in 
November, 1924, for four year terms are entitled to the in- 
crease in salary in view of Section 19 of Article IIT of the 
Constitution, which reads as follows: 

“The Legislature shall never grant any extra compensation to 
any public officer, agent, or servant after the services have been ren- 
dered nor to any contractor after the contract has been entered into 
nor shall the compensation of any public officer, including any officer 


whose compensation is fixed by the Legislature subsequent to the 
adoption hereof be increased or diminished during the term of office.” 


Allow me to say in answer to your question that in my 
opinion a judge is not barred from receiving such increase 
in salary by the above quoted provision of the Constitution. 


In the case of Douglas County v. Timme, 32 Neb. 274, 
it was held that the provision of the Constitution, that the 
salary of any public officer shall not be increased or dimin- 
ished during his term of office applied alone to those offices 
which were created by the Constitution and did not apply 
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to the office of county commissioner, which was created by 
the Legislature. 


The office of municipal judge is not created by the Con- 
stitution. It is not mentioned in that instrument. It is 
therefore within the rule laid down in the case of Douglas 
County v. Timme, supra. 


It is true that since that case was decided the words 


“including any officer whose compensation is fixed by the Legislature 
subsequent to the adoption hereof be increased or diminished during 
his term of office” 


have been added to the constitutional provision relating to 
a change in the compensation of public officers, but I do not 
regard this as tending in any way to change the definition 
of the term “public officers” as given in Douglas County V. 
Timme, supra. It has reference alone, I think, to those 
offices which were created by the Constitution without any 
fixing of salaries in that instrument, but with power given 
to the Legislature to fix the compensation. 


I may add that in the case of Douglas County v. Timme 
the Supreme Court cited with approval the Wisconsin case 
of Martin vy. Kalb, in which that court held that 

“An act of the legislature creating a county court of limited civil 
and criminal: jurisdiction, and fixing the salary of the judge, payable 
out of the county treasury, may be amended so as to change the salary 
of the judge of such court during the term for which he has been 
elected; and the constitutional provision which forbids the ‘compensa- 
tion of any public officer’ to be ‘increased or diminished during his term 
of office,’ (Constitution, Art. IV, Sec. 26) is inapplicable to such a case.” 


50 Wis. 178. 


In the recent case of State vy. Outgamie Cownty, 185 
N. W. 184, the Supreme Court of Wisconsin approves the 
rule laid down in the case of Martin v. Kalb, swpra, and says 
further : 

“Const. Art. 4, Sec. 26, relative to increase or diminution of the 


compensation of public officers during their term, applies only to officers 
having a fixed salary from the state.” 


GWA 
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PUBLIC OF FICERS—POLICE MAGISTRATE—UN- 
CLAIMED PROPERTY 


It is only such unclaimed personal property as comes into the posses- 
sion of a police magistrate by virtue of his office that can be sold 
under his direction by virtue of the authority given by Section 
4414, Compiled Statutes. 


October 1, 1928. 


Mr. Farley Young, 
Deputy County Attorney, 
Lincoln, Nebraska. 


Dear Sir: 
You say: 


“We have been asked to interpret Section 4414 of the 
1922 Compiled Statutes in regard to the sale of a stolen 
automobile which has been unclaimed for more than a 
year. The question has been raised as to whether or not the 
car found by one of the deputies of the state sheriff could 
be sold under the above section. We also have another 
car which was abandoned in another county and brought 
to this county for storage purposes.” 


You inquire whether either one or both of these cars 
could be sold under the provisions of Section 4414 Com- 
piled Statutes of Nebraska for 1922, which reads as 
follows: 

“All personal property which may now be in or which may here- 
after come into the possession or custody of the police magistrate, or 
any one for them, by virtue of his office, and which shall remain un- 
claimed for the period of six months after such property may come 
into the possession or custody of such police magistrate or any one of 
them, shall be sold under the direction of such police magistrate of 
such city or village at public auction after giving thirty days’ notice 
thereof, by advertisement published once each week for four weeks in 
the official newspaper of such city or village.” 


My answer to your question is that unless a car 
comes into the possession of a police magistrate by virtue 
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of his office the above quoted provision of statute does 
not authorize its sale. 


I do not understand from your statement of facts 
that one of the unclaimed cars mentioned has ever been 
in the custody or possession of the police magistrate 
by virtue of his office. 


GWA 


PUBLIC OFFICERS—PUBLIC SAFETY CAMPAIGN 


Funds appropriated to the Department of Public Works may be used 
in publishing in pamphlet form the official state highway rules and 
regulations. 


April 18, 1928, 


Honorable R. L. Cochran, 
State Engineer, 

State House, 

Lincoln, Nebraska. 


Dear Sir: 


In re the possibility of spending funds appropriated 
for your department for the purpose of publicity in con. 
nection with a safety campaign to be carried on in the 
matter of the use of motor vehicles, you call attention to 
the provisions of Section 8347, Compiled Statutes, 1922, 
and inquire whether said section justifies the use of funds 
appropriated to your department for the purpose of assist- 
ing in carrying on such a campaign. 


In answer to your question I will say that said Sec- 
tion 8347 definitely provides that your department may 
formulate such rules and regulations to promote the 
public safety and to preserve and protect the state high- 
ways as it may deem proper, provided, of course, that they 
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are not inconsistent with the provisions of statute law, 
and further provides that 

“Such rules and regulations shall be published and issued in 
pamphlet form by said department and designated as the official state 
highway rules and regulations of the department of public works, and 
shall be available upon request to the general public free of charge.” 


To the extent indicated above it will thus be seen 
funds of your department may lawfully be used for the 
purpose of publicity in a safety campaign, but I find noth- 
ing in said Section 8847 or any other provision of stat- 
ute that authorizes the funds appropriated to your de- 
partment to be used in other ways for the purpose of 
publicity in a safety campaign. 


GWA 


PUBLIC OFFICERS—PURCHASE OF FURNITURE 


Under provisions of Section 7288, Compiled Statutes for 1922, and the 
six following sections and the custom in vogue since the enact- 
ment of same, the Department of Finance has authority to pur- 
chase needed furniture for any department under the code. 


May 21, 1927. 
Honorable David EF. Meeker, 
Secretary, Department of Finance, 
State House, 
Lincoln, Nebraska. 


Dear Mr. Meeker: 


You inquire if it is proper for the Secretary of State 
to take possession of the furniture of the state house, 
such as that used by the Legislature, and, whether or not 
the Department of Finance has the authority to purchase 
needed furniture for any department under the Code. 


In reply I will state that I am of the opinion that 
a court would sustain the Secretary of State in the pos- 
session of furniture, such as that used by the Legislature, 
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under the sixth paragraph of Section 4874 of the Com- 
piled Statutes of Nebraska for 1922, which provides 
among other duties of the Secretary of State 


“to take charge of and keep in repair and replenish the furniture of the 
state house, except as otherwise provided.” 


This section is specific in its reference to furniture. 
However, a court might find that there is some conflict 
between the above quoted paragraph and Section 7283, 
and the six succeeding sections, of the Compiled Statutes 
of Nebraska for 1922, which provides for the submission of 
estimates and the purchase of “all office supplies.” 


Whether “all office supplies” would include furniture 
without specifically mentioning same is not entirely be- 
yond doubt in the absence of a court decision. However, 
it appears that since the enactment of Section 7283, and 
the following sections, the Legislature through appropria- 
tions and the Department of Finance, and the officers of 
the state generally, have considered and treated the same 
as including the purchase of furniture. It is my opinion 
that since these sections constitute the last provisions of 
the Legislature, and that by reasonable inference, it was 
the intent that the Department of Finance should purchase 
all supplies, such department is justified in the purchase 
of such needed furniture and should be sustained in so 
doing. 

However, it might be well to obtain, if possible, the 
sanction of the Secretary of State in the purchase of such 
furniture, and thereby eliminate any question in the 
premises. 

OSS 


PUBLIC OFFICERS—ROAD OVERSEERS—DUTIES 


January 24, 1927. 
Messers Boyd & Metz, 
Attorneys-at-Law, 
Alliance, Nebraska. 
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Gentlemen: 


You ask this department to answer four or five ques- 
tions relative to the office of road overseer, and we will 
endeavor to answer them in the order in which they are 
asked. 


1. Is there, under the statutes, as they stand at 
present, such an office as road overseer? 


This office is one existing by virtue of Section 1912, 
Compiled Statutes of Nebraska, 1922. We also call 
your attention to Section 2690, Compiled Statutes, 1922. 


2. What is the compensation of a road overseer? 


Section 2696, Compiled Statutes of Nebraska, 1922, 
fixes his compensation at such sum as the township board 
in counties under township organization, or the county 
board in other counties may deem just and proper, but 
in no event to exceed $4.00 per day for all the time nec- 
essarily employed in the discharge of his duties as road 
overseer. This fixes the general compensation. How- 
ever, under the provisions of Sections 114, 188, and 189, 
Compiled Statutes of Nebraska, 1922, specific provision 
is made for compensation pertaining to filling of pitfalls 
and old wells, and for which service a road overseer is to 
receive $2.00 per day and compensation for material 
furnished, and for his services in the eradication of prairie 
dogs he is paid at the rate of $3.00 per day together with 
all expenses necessarily incurred for poison, material and 
apparatus. 


38. What are the duties of a road overseer? 


; 


Road overseers’ duties are so numerous that we will 
not attempt to quote them, but call your attention to the 
following sections of the Compiled Statutes, 1922: 


113 to 115, 187 to 189, 2638 to 2640, 2691 to 2704, and 
4241, 


3-a. Your third question really contained two sep- 
arate inquiries. You ask to what extent a road overseer 
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is under the supervision and subject to the order of the 
county commissioners. 


Section 2692, Compiled Statutes, 1922, provides that 
the precinct overseer shall be at all times under the di- 
rection and control of the county board. 


4. Is it not the duty of the county commissioners 
to approve their bonds? 


In answer to this question we are assuming that the 
road overseer’s bonds have been in proper form, with suffi- 
cient sureties, and have been filed with the county board. 
Under these conditions we believe that it is the duty of 
the county board to approve the bonds. Section 5043 and 
Section 5051, Compiled Statutes, apply to this question. 
We also call your attention to the case of Duffy v. State, 
60 Neb. 812, and the case of State ex rel v..Willott, 103 
Neb. 801-2. These cases held that it is the duty of the 
county board to so act and if the bond is held up for the 
refusal of the board, an officer who tenders the bond is 
not removed from office under the provisions of other sec- 
tions for having failed to take and have approved and 
filed his bond. 


LD 


PUBLIC UTILITIES—CONTROL OF ISSUANCE OF 
SECURITIES BY STATE RAILWAY COMMISSION 


A corporation may engage in both public utility and non-public utility 
operations. Securities relating to its public utility property should 
be distinct from those relating to its-other property and proper 
conditions should be imposed as to the separation of accounts. 


April 4, 1927. 


Hon. H. G. Taylor, 
Chairman, Nebraska State Railway Commission, 
Lincoln, Nebr. 
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Dear Sir: 


I have examined the application of the Callaway 
Milling and Electric Company for authority to issue se- 
curities and have also gone over the opinion of Attorney 
General Grant G. Martin, rendered July 6, 1912, upon a 
former and similar application. His objections to a se- 
curity issue at that time were that the company was or- 
ganized for many purposes and that the securities would, if 
issued, cover non-public utility property as well as public 
utility property. There was no appeal from the decision of 
the Commission dismissing the former application. The 
company, however, proceeded to issue securities without 
authority. 


The first objection of Attorney General Martin does 
not seem to be serious. A company may doubtless per- 
form non-public utility functions as well as public utility 
functions. 


The second objection still-seems to be valid. The en- 
tire property is listed in the application. Of course, the 
Commission has no jurisdiction over anything but the 
public utility property and such property as may be so 
intimately connected with it as to be deemed a part of it. 
It is also noted that the prayer does not show the exact 
purpose for which the proposed security issue is asked. 


If permission is granted to issue securities, it should 
show exactly what property is covered thereby. Appro- 
priate conditions should also be imposed as to the separat- 
ing of revenues and expenses in the accounts and such other 
provisions should be added as will adequately protect the 
public utility portion of the property. 


T am enclosing herewith a copy of the opinion of At- 
torney General Martin. 


HL 
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PUBLIC UTILITIES—ISSUANCE OF SECURITIES 
BY POWER OF STATE RAILWAY COMMISSION 


The State Railway Commission should not authorize the issuance of 
securities if it finds that the company was organized for an illegal 
purpose, the application for permission to issue securities being 
in furtherance of that purpose. 


August 16, 1927. 


Mr, Charles A. Randall, 

Chairman, 

Nebraska State Railway Commission, 
Lincoln, Nebraska. 


Dear Sir: 


The question submitted by you some time since con- 
cerning the Cedar Light & Power Company has not been 
answered hitherto because the decree of the District Court 
of Cedar County in the case of State v. Interstate Power 
Company, et al., was not entered until recently and fur- 
ther consideration of the present application was de- 
ferred until that case was determined. The bill of excep- 
tions has not yet been received. 


Your question, ‘as I understand it, is: 


Should the State Railway Commission authorize the 
issuance of securities if the company seeking to issue such 
securities was organized for an illegal purpose, the issu- 
ance of the securities being in completion of such organi- 
zation and hence in furtherance of such purpose? 


The question should be answered in the negative. 
Thompson on Corporations, 3rd Edition, Vol. 1, Sections 
42 and 48, pages 44-46. 


The decree of the District Court of Cedar County 
fully sustains the contention of the State in the case 
mentioned that the Cedar Light & Power Company, being 
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the applicant herein, was organized for an unlawful pur- 
pose. 


I suggest that the application of the Cedar Light & 
Power Company be set down for further hearing; that op- 
portunity be given the applicant and all other parties 
interested, to adduce further evidence and to present 
briefs and arguments. . 


HL 


PUBLIC WELFARE—BASIC SCIENCES 


The law does not make a certificate of ability in anatomy, physiology, 
chemistry, bacteriology, pathology and hygiene issued by the Board 
of Examiners in the Basic Sciences a substitute for an examina- 
tion by the Board of Medical Examiners. The Board of Medical 
Examiners may make its own examination. 


January 26, 1928. 


Dr. H. J. Lehnhoff, 
Lincoln, Nebraska. 


Dear Sir: 
You ask: 


“Ts it within the Jaw for the Board of Medical Exam- 
iners to accept the inspected examination papers of the 
Basic Science Board in Basic Science subjects and make 
such inspection for the basis of our examination in those 
subjects and not repeat examinations in those Basic Sci- 
ence subjects?” 


Allow me to say in answer to your question, that 
the law regulating the practice of medicine and surgery 
provides among other things that the applicant shall 

“2. Present to the Department of Public Welfare a certificate 


of ability in anatomy, physiology, chemistry, bacteriology, pathology 
and hygiene issued by the Board on Basic Sciences.” 
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“4, Pass an examination prescribed by the Board of Examiners 
in Medicine and Surgery covering the following subjects: anatomy, 
chemistry, obstetrics, pathology, physiology, practice of medicine, sur- 
gery, bacteriology, gynecology, and materia medica and therapeutics.” 

Chapter 167, Section 102, Session Laws, 1927. 


It is clear, I think, that the law does not make a cer- 
tificate of ability in anatomy, physiology, chemistry, bac- 
teriology, pathology and hygiene, issued by the Board of 
Examiners in the Basic Sciences a substitute for an ex- 
amination by your board in those branches. The appli- 
cant for a license is required both to furnish a certificate 
of ability in certain subjects issued by the Basic Science 
Board and also to pass an examination prescribed by your 
board in the same and other subjects. 


GWA 


PUBLIC WELFARE—BOARD OF HEALTH—COM- 
PULSORY VACCINATION—EXPENSE 


Individuals vaccinated under regulation of Board of Health must bear 
the expense of such vaccination. 


June 19, 1928. 


Hon. Lincoln Frost, 
Secretary, 

Department of Public Welfare, 
Lincoln, Nebraska. 


Dear Sir: 


In your letter of May 29th you state that a smallpox 
epidemic recently broke out in Cortland; that a number 
of school children were vaccinated and that all school chil- 
dren had become contacts; that it was ordered that all 
school children be vaccinated or stay out of school. You 
call our attention to Section 8223, Compiled Statutes of 
Nebraska for 1922, and ask our opinion as to who shall 
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bear the expense of this vaccination, the individuals or 
the village board of health. 


It is our opinion that the expense of vaccination 
should be borne by the individual. It would seem that 
the intent of Section 8223, Compiled Statutes of Nebras- 
ka for 1922 would be to deal with general conditions, that 
is, to eradicate mosquitoes in case of malaria epidemic; 
seek the cause and correction thereof in case of typhoid 
epidemic; make the necessary investigations in the case 
of smallpox epidemic and enforce general rules and regu- 
lations for the control thereof. In our opinion this section 
would not be extended to the treatment of individual cases, 
especially where as in this case, the individual may be 
vaccinated or stay away from school. 


Permit us to quote from Bartlett v. Dahlsten, 178 N. 
W. (Neb.) 636, wherein a physician brought suit to recover 
for his services under contract to the board of health to 
diagnose and examine a number of persons during an 
epidemic to determine the nature of the epidemic. The 
court said in part: 


“When a physician performs services of such kind for the county 
ne, of course, ought to be allowed to recover from the county, though 
the individuals examined and quarantined were not paupers nor a county 
charge. The obligation of the county rests.upon contract, and, though 
it might be that the individual would be liable, the county is at least 
primarily liable to the physician.” 

“The right of the duly constituted county authorities to employ a 
physician in an emergency of this kind seems to us to come clearly 
within the express authority given to the county to provide and enforce 
regulations in order to prevent the introduction and spread of con- 
tagious diseases, and it must be that the examination and diagnosis 
necessary for purposes of quarantine of contagious diseases is one of 
the regulations contemplated and intended to be covered by the statute. 


It would seem in this case that there being no con- 
tract by the Board of Health that the treatment being in- 
dividual and optional that the village Board of Health 
would not be liable for the expense of these vaccinations. 


LCD 
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PUBLIC WELFARE—BOARD OF HEALTH— 
VACCINATION 


A ruling by the Board of Health that all children be vaccinated before 
entering school is reasonable and enforceable. 


August 22, 1928. 


Mr. W. J. Braham, 
Superintendent, 

North Platte, Nebraska. 
Dear Sir: 

In answer to your letter of recent date wherein you 
ask our opinion as to the legality of the ruling of your 
local Board of Health to the effect that all children who 
have not had smallpox or who have not been vaccinated 
within a period of five years must be vaccinated before re- 


turning to school in September. 

Section 4022, Compiled Statutes of Nebraska for 1922, 
provides: 

“To make regulations to prevent the introduction and spread of 
contagious, infectious or malignant diseases into the city, and a board 
of health shall be created, consisting of five members—the mayor, who 
shall be chairman, a physician who resides permanently in the city, 
who shall be medical adviser, the chief of police, who shall be secretary 
and quarantine officer, the president of the council, and one other mem- 
ber—a majority of such board shall constitute a quorum and shall 
enact rules and regulations, which rules and regulations shall have the 
force and effect of law, to safeguard the health of the people of such 
city, and prevent nuisances and unsanitary conditions, enforce the same, 
and provide fines and punishments for the violation thereof.” 


The only question that we can see that might arise 
would be whether or not this requirement is reasonable. 
We believe in the light of medical science in the year 1928 
that the requirement of the Board of Health would un- 
doubtedly be held by the courts to be reasonable and 
our opinion therefore is that the requirement is valid 
and lawful and may strictly be enforced. 


LCD 
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RATILROADS—ABANDONMENT OF ONE OF TWO 
PARALLEL TRACKS 


The abandonment of railways is solely under the jurisdiction of the 
Interstate Commerce Commission. 


January 21, 1928. 
Mr. Leonard D, Densmore, 
Secretary Nebraska State Railway Commission, 
Lincoln, Nebraska. 


Dear Sir: 
The question you present is as follows: 


“Does the Nebraska State Railway Commission have 
jurisdiction upon the complaint to require railroads own- 
ing parallel tracks to abandon track of one road and re- 
quire both railroads to use the remaining track?” 


The question must be answered in the negative. The 
matter of consolidation of lines and abandonment of lines 
of interstate carriers is now under the jurisdiction of the 
Interstate Commerce Commission. U. 8. Code, Title No. 
49, Section 5, Par. 2 and Par. 5, and Section 1, Par. 18, 
et seq. 


HL 
RAILROADS—CLEARANCE BETWEEN TRACKS AND 


STRUCTURES—JURISDICTION OF STATE 
RAILWAY COMMISSION 


The State Railway Commission has jurisdiction to require proper dis- 
tance between railroad tracks and structures nearby. 


February 1, 1928. 
Mr. Leonard D. Densmore, 
Secretary, State Railway Commission. 
State House, 
Lincoln, Nebraska. 


OPINIONS 265 


Dear Sir: 


In response to your letter of January 31st, concern- 
ing the inquiry of Mr. W. S. Barlow, I wish to say there 
is no statutory provision in Nebraska concerning clearance 
between railroad tracks and adjacent structures. The only 
provision directly related to the subject is Section 7099, 
Compiled Statutes, 1922, dealing with wires on highways. 
Several bills have been presented to the Nebraska Legis- 
lature in recent years, but none has passed. 


The State Railway Commission has jurisdiction under 
the constitution, to prohibit the construction of buildings 
where sufficient clearance is not provided, but as yet no 
general order has been entered. I am inclined to think 
that the power may be exercised in regard to structures 
now standing, although it should be said neither of these 
matters has ever been presented to our Supreme Court. 


A. number of very serious accidents indicates the 
great hazard of having structures so close to railroad 
tracks as not to afford adequate clearance 


HL 


RAILROAD PASS—INSURANCE INSPECTOR 


An inspector employed by an insurance company, although inspecting 
railroad property, is not entitled to a pass. 


October 6, 1927. 


Mr. OC. A. Randall, 

Chairman, 

Nebraska State Railway Commission, 
Lincoln, Nebraska. 


Dear Mr. Randall: 


The following question was submitted by the State 
Railway Commission to this department: 
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“Is the furnishing of a pass by the Chicago, Burlington 
& Quincy Railroad Company to an inspector employed by 
an insurance company which insures property of the rail- 
road company, the pass being for the use of such inspector 
in examining such property, a violation of the anti-pass law 
(Section 5440, Compiled Statutes of Nebraska for 1922).” 


It is understood that while the inspector is an employee 
of the insurance company his inspection is for the benefit 
of both the insurance company and the railroad company. 
As the inspector is an employee of the insurance company 
and draws his salary from that company, and is not an em- 
ployee of the railroad company, it is the view of this de- 
partment that the issuance of a pass is not permissible. 
The insurance company may charge for the expense of the 
inspector and bill the railroad company therefor including 
the sum the inspector may pay in railroad fare. 


HL 


RAILROAD—STEALING RIDES 


No person should be permitted to violate the law prohibiting stealing 
of rides upon railroad trains. Public policy demands strict en- 
forcement. 


March 1, 1928. 


Kennedy, Holland, DeLacy & McLaughlin, 
Attorney at Lan, 

1502 City National Bank Building, 
Omaha, Nebraska. 


Gentlemen: 


For the purposes of law enforcement and to save human 
life and protect property interests we desire to call atten- 
tion to the matters herein stated and ask that the railway 
companies give some publicity so far as possible. 
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The Compiled Statutes of Nebraska for 1922 provide: 


“Section 9919. Stealing Ride on Train Unlawful—wWhosoever shall 
climb upon, hold to or attach himself in any manner to any locomotive 
engine, railroad train or trains of any character, while the same are in 
motion or not in motion or stationary, or who may ride, or attempt to 
ride upon any locomotive engine, railroad train or trains of any char- 
acter, or upon any part thereof, for the purpose and with the intent of 
stealing a ride thereon anywhere within this state shall be guilty of a 
misdemeanor: Provided this section shall not apply to an employe of 
a railroad company operating such trains, locomotive or cars, nor to 
any other person having business with or acting under authority of the 
owner or operator thereof. 


“Penalty for stealing a ride—Whosoever shall be convicted of a 
violation of any of the offenses mentioned in the second next preced- 
ing section shall be punished by imprisonment in the county jail for 
a period not less than five days and not exceeding thirty days at hard 
labor or a fine of not less than five dollars and more than twenty-five 
dollars. 


“Section 5807. Trespasser refusing to desist penalty.—Any per- 
son or persons who shall enter or go upon any enclosure or cultivated 
lands, owned or occupied by another, and shall refuse upon request of 
the owner or occupant thereof to go immediately therefrom, shall for 
each such refusal be deemed guilty of a misdemeanor, and upon convic- 
tion thereof shall pay a fine not less than five dollars nor more than 
fifty dollars for each such offense.” 


An appalling number of persons are killed and injured 
each year while violating the foregoing statute. This num- 
ber is made up of persons unauthorized by law to ride free 
upon the railroads. A campaign by the peace officers and 
railway officers of the state should be inaugurated at once 
in an effort to put a stop to these injuries. 


It is found that during the summer season this law is 
most frequently violated, and generally by those who claim 
to be coming west looking for work in the harvest or re- 
turning therefrom. The railroads during this season furnish 
sufficiently low rates to make it unnecessary for anybody to 
violate the foregoing statutes. 


We therefore suggest that for the purpose of conserva- 
tion of human life, as well as in the interest of law-enforce- 
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ment, all peace officers of this state do everything possible 
to prevent the violation of the foregoing statutes or to prose- 
cute persons violating the law. 

LD 


RATLROADS—STREET CROSSING—JURISDICTION 
OF RAILWAY COMMISSION 


The State Railway Commission has no jurisdiction over a street cross- 
ing over a railroad within an incorporated village 


October 31, 1927. 


Mr. Leonard Densmore, 

Secretary, 

Nebraska State Railway Commission, 
Lincoln, Nebraska. 


Dear Mr. Densmore: 


> 
Your inquiry, whether or not the State Railway Com- 
mission has jurisdiction over the construction of a street 
crossing over a railroad, such crossing being on a legally 
opened street within an incorporated village, has been con- 
sidered. 


Under the constitutional provision, Section 20 of Arti- 
cle IV, creating the State Railway Commission, the Com- 
mission has a limited control over all highway crossings, 
whether within or without incorporated municipalities to 
secure the safety of both passengers and train operatives 
upon railroads and, it seems, to secure the safety of travel- 
ers upon the highways. This power is recognized in C. R. J. 
& P. Co. y. Nebraska State Railway Com., 88 Neb. 239. Same 
case on rehearing, 89 Neb. 853. 


Aside from that general power the State Railway Com- 
mission has no authority over the construction and main- 
tenance of crossings over railroads within incorporated vil- 
lages, towns and cities unless the same has been conferred 
by statute. 
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The only statutes relating thereto is the act of 1921, 
being Chapter 261 of the Laws of Nebraska for 1921, p. 
877, Compiled Statutes, 1922, Sections 5524-5530, inclusive. 
Section 5 of that act has been alleged to confer power on 
the Railway Commission to supervise the construction of 
railroad crossings within incorporated villages, towns or 
cities. 


Section 5 (Section 5528, Comp. Stat. Neb. 1922) pro- 
vides: 


“Whenever complaint is filed in writing with the state railway 
commission by the duly authorized officers of any incorporated village, 
town or city relative to any crossing or crossings within such village, 
town or city, praying for relief from the matters complained of, the 
commission shall hold a hearing in the manner provided by Article X, 
Chapter 67, Revised Statutes of Nebraska for 1913 (Article X, Chapter 
59), and shall make such order as the facts warrant. ” The findings of 
the commission, subject to the right of appeal, as provided in section 
6132, Revised Statutes of Nebraska for 1913, (5491), shall be binding 
on the parties to the suit.” 


Does that section confer upon the State Railway Com- 
mission the same general power, if complaint be made, over 
crossings of highways over railroads within incorporated 
cities, towns and yillages that it has over such crossings 
without such municipalities? The answer must be in the 
negative because Section 5 of the act goes beyond the title 
and because it is inconsistent with the title. The title of 
the act is as follows: 


“AN ACT relating to the construction, repair and maintenance of 
all crossings of all railways and highways, both private and public; to 
place the supervision of the construction, repair and maintenance of 
such crossings outside of incorporated villages, towns and cities under 
the jurisdiction of the State Railway Commission; to require railways. 
to construct and maintain crossings, gates, signs, signboards and warn- 
ings at crossings in such manner as the State Railway Commission 
shall require; to amend Section 3016 and to repeal said original sec= 
tion; to repeal Sections 3017, 3018, 6042, 6049, 6050 and 6051 of the 
Revised Statutes of Nebraska for 1913, and to repeal all other acts and 
parts of acts in conflict herewith.” 


The title contains four clauses. The first relates to the 
construction, repair and maintenance of all railway cross- 
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ings over highways; the second yests the State Railway 
Commission with jurisdiction over such crossings outside of 
incorporated villages, towns and cities; the third provides 
that railways shall construct and maintain crossings, signs, 
etc., at crossings, according to rules formulated by the 
State Railway Commission; the fourth provides for the 
amendment of an existing statute and for the repeal of cer- 
tain other sections of the statutes. The third clause does 
not specify the location of crossings, but simply says “at 
crossings.” 


As stated above, the first clause of the title apparently 
covers all crossings, wherever located, because the word 
“highway” is employed. That is a generic term comprehend- 
ing all manner of public ways including railroads and rivers. 
Board of Commissioners v. Castetter, (Ind. App.) 33 N. E. 
Rep. 986; Union Pac. R. v. Com. of Colfax Co., 4 Neb. 450 
(456). 


But the term “highway” does not necessarily include 
the term “street”. The latter is generally used concerning 
thoroughfares in incorporated cities, towns and villages. 
Galveston H. & S. A. R. Co. y. Houston FE. Co., 122 8. W. 


(Tex.) 287; Elliott on Roads and Streets, (4th Ed.), Sec. 1. 


The cases defining the term “highway” are not in har- 
mony with one another, but for the purpose of this discus- 
sion we shal] assume that the word “highway” appearing 
in the title of the act was used in its broadest sense. That 
being assumed, the second clause of the title correspond- 
ingly restricts the powers granted to the State Railway Com- 
mission, that, is if it was intended by the use of the word 
“highway” in the first clause to include street crossings 
within incorporated cities, towns and villages, then by 
process of exclusion streets are entirely eliminated from 
the power granted to the commission as it is expressly pro- 
vided that the supervision, construction, etc., “of such cross- 
ings outside of incorporated villages, towns and cities” are 
placed under the jurisdiction of the State Railway Commis- 
sion. 
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The conclusion that the State Railway Commission has 
no jurisdiction over railroad crossings over streets in cities, 
towns and villages, by virtue of this statute, is based upon 
the following considerations: 


(A) The act, if interpreted as conferring jurisdiction 
over crossings within incorporated municipalities on the 
State Railway Commission is broader than its title and 
inconsistent with its title which specifically restricts juris- 
diction to crossings outside of incorporated villages, towns 
and cities. 


(B) If such construction were to be placed upon the 
statute, it would require a repeal of other sections of the 
statute not mentioned in the act under consideration, the 
act not being complete within itself. 


Attention is called to the language of the several sec- 
tions of the statute. Under the first section which amends 
the former act it is made the duty of every person or corpora- 
tion owning or operating a railroad crossed by a “public 
road” to make and keep in good repair, good and sufficient 
crossings. The term “public road” is not as comprehensive 
as the term “highway”; it. usually refers only to rural cross- 
ings and not to those within incorporated cities, towns and 
villages. Tenn. & A. R. Co. v. Adams, 40 Tenn. 596. 


The subject has been expressly passed upon by the su- 
preme court of this state in the case of Nebraska Telephone 
Company v. Western Ind. L. D. S. Co., 68 Neb. 772, in which 
the court said: 


“Ordinarily, in construing a statute, words should be given their- 
usual and recognized meaning. State v. Byrum, 60 Neb. 384; State v. 
Weston, 4 Neb. 216. It is only where such construction would be obvi- 
ously repugnant to the intention of the lawmakers that a different con- 
struction is allowable. 


“Whatever may be the usage in other jurisdictions, we think it safe 
to say that in this state the term ‘public roads’ is commonly understood 
and recognized to apply exclusively to rural highways. It is thus under- 
stood’and used by the people of the state generally, and it is doubtful 
whether, in the ordinary affairs of life and common conversation, it is 
ever used or understood to convey the idea of a street or alley of a 
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city or village. This is a matter of common knowledge, and of which 
this court must take judicial notice. There is nothing in the act itself, 
nor in the legislative history of the state, that suggests that the legis- 
lature used the term in any other sense than that in which it is com- 
monly used by the people of the state. The statutes of the state were 
before the legislature when the act was passed. In those relating to 
cities and villages the term ‘public roads’ never occurs, while in those 
relating to rural highways it is invariably used, save in some cases 
_ where the term ‘highway’ is used as its equivalent. The statutes in 
force at that time vested county boards with the general supervision 
over ‘public roads’ (Compiled Statutes, 1885, ch. 78, sec. 1), and mu- 
nicipal authorities with the control of their streets and alleys (Com- 
piled Statutes 1885, ch. 13, sec. 15, subdivision 24, and ch. 14, sec. 77). 
At that time cities, as an additional remedy against encroachments on 
their streets and alleys, had express authority to enact ordinances to 
prevent the use of such streets and alleys for telegraph and telephone 
poles and wires, (Compiled Statutes, 1885, ch. 13, sec. 15, subdivision 
8, and ch. 14, sec. 39, subdivision 21). 


“At the same session at which the act in question was passed, an 
act was passed for the incorporation of cities of the metropolitan class, 
and another for the incorporation of cities of the first class, conferring 
upon such cities the power to enact such ordinances (Session Laws, 
1887, ch. 10, sec. 50, and ch. 11, sec. 68, subdivision 14), while the au- 
thority of cities of the second class in that behalf was left untouched. 
It seems to us that but one reasonable inference is to be drawn from 
the foregoing, and that is that the legislature had in mind the popular 
distinction between ‘public roads’ and ‘streets and alleys,’ and used the 
former term in the act under consideration in the sense in which it is 
generally used and understood by the people of this state, and not in 
its generic sense as including the streets and alleys of municipal corpora- 
tions; because it dealt with the latter in such a manner as to clearly 
indicate that it regarded them as something separate and distinct from 
the public roads of the state.” 


See also City of Central City v. Marquis, 75 Neb. 233. 


The language of section one also indicates clearly that 
rural roads are intended and not city streets because it at- 
tempts to fix the minimum width of the crossing which might 
or might not correspond with the width of alleys or streets 
within incorporated municipalities, and further, because it 
authorizes the State Railway Commission to amend the re- 
quirements of the statutes as to the kind of material used 
in constructing crossings which might not be the material 
specified by a village or city for paving its streets. 
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Section 2 of the act provides that the State Railway 
Commission shall have jurisdiction over all crossings of high- 
ways “outside of incorporated villages, towns and cities.” 
Nothing could be plainer than the restriction of the juris- 
diction granted to the Commission by that language and 
the whole force of the section is limited by the concluding 
provision that the Commission shall make such requirements 
as it shall deem adequate for the protection and necessity 
of the public, whether passengers on the railroads or travel- 
ers on “such ways.” The only ways that could be intended 
are those outside of incorporated municipalities. 


Section 3 provides that whenever any railroad track 
shall cross “any such way” in a cut, ete., the Commission 
shall direct the precautions that shall be taken. While the 
latter part of the section is in general language and might 
refer to urban crossings, there is nothing to indicate that it 
is not limited by the first part which provides for dangerous 
crossings in “any such way”. 


Section 4 of the act directs that a railroad company 
shall construct and keep in repair at least one adequate 
crossing wherever any person owns land on both sides of the 
right of way. As cities are usually built upon plots of land 
divided into relatively small tracts, such as lots and blocks, 
it seems entirely unlikely that the language refers to any- 
thing but rural crossings. Further, the conditions which 
the State Railway Commission may impose relating to un- 
derground crossings and wing fences indicates that the 
crossings are to be used where livestock is kept. 


Coming now to Section 5, which it is said confers power 
upon the State Railway Commission, attention is called to 
the fact that there is nothing specifically mentioned in that 
paragraph about which complaint might be made. It simply 
provides that wherever complaint is filed with the State 
Railway Commission “by the duly authorized officers” of 
any incorporated municipality, praying for relief “from the 
matters complained of” the Commission shall hold a hear- 
ing and make a suitable order. It is a general principle 
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that jurisdiction must be conferred, if conferred at all, by 
plain and unmistakable language. There is also an irrecon- 
cilable conflict between this section and Sections 5125, 5126 
and 5135, Rev. Stat. 1913, the same being Sections 4300, 
4301 and 4310, Compiled Statutes of Nebraska for 1922. 


It is easily seen that a great many matters relating to 
crossings in cities and villages might be the-subjects of con- 
sideration by the courts that would have nothing to do with 
the operation of a railroad, at least nothing directly to do 
with it. 


Again, the act is broader than its title because there is 
an attempt to repeal other sections of the statute without 
mentioning them specifically. 


Section 4310, Compiled Statutes of Nebraska for 1922, 
provides that cities of the second class and villages shall 
have power by ordinance to require the lighting of railroad 
tracks within such cities and villages. 


Section 4300 authorizes cities and villages to regulate 
depots, depot grounds, etc., and to regulate the passage of 
railways through their streets and public grounds. 


Section 4301 authorized the city or village to regulate 
the crossing of railway tracks and to provide precautions 
and prescribe rules regulating the same and to regulate the 
running of railway engines, cars, etc., and to govern the 
speed thereof and generally to prevent accidents at crossings. 


These provisions are directly in contradiction to the 
provisions of Section 5 of the act under consideration if it 
be considered that Section 5 grants the power to regulate 
crossings within incorporated cities and villages to the State 
Railway Commission. Nor can the provisions of Section 5 
be sustained upon the ground that the act in question is 
complete within itself for Section 6 specifically provides as 
follows: 


“The provisions of this Act shall not be construed as a limitation 
on the powers of the State Railway Commission which have heretofore 
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been granted, but as supplemental and additional thereto. The powers 
herein granted shall not be construed as extending to the projection of 
a new public highway crossing or to the abandonment of an existing 
public crossing.” 


(C) The act if interpreted as conferring jurisdiction 
on the Commission is inconsistent with its title. No one 
reading the title, which in the second clause specifically 
limits the supervision and construction of crossings to those 
outside of incorporated villages, towns and cities, would, 
from the general language used in the third clause, conclude 
that the enactment actually intended to give just as much 
power over crossings within incorporated towns, cities and 
villages, as without them in case complaint were filed. 


There is nothing in the subsequent acts, Chapter 167, 
Laws of 1923, page 397, and Chapter 163, Laws of 1925, page 
425, that would modify the views herein expressed. 


The title of the act of 1921 seems to preclude the idea: 
of vesting the State Railway Commission with jurisdiction 
over crossings within incorporated municipalities and the 
conclusion of this department is that the subject matter of 
Section 5 of that act is not fairly within the title of the 
act and that consequently it was inserted therein in viola- 
tion of the constitutional provision (Art 3, Section 14) and 
is invalid. 

It is easily severable from the remainder of the act and 
does not seem to have induced the inclusion of any other 
section of the act. It is our opinion that the invalidity of 
Section 5 does not in any wise involve the constitutionality 
of any other portion of the act. 


HL 


RAILROADS—TRANSPORTATION OF LIVE STOCK 


Livestock must not be detained in cars for a longer continuous period 
than twenty-four hours without feed and water. 
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December 10, 1927. 


Leonard D. Densmore, Secretary, 
Nebraska State Railway Commission, 
Lincoln, Nebr. 


Dear Sir: 

Mr. Powell of the Rate Department of the Railway 
Commission submitted an inquiry as to the length of time 
live stock in transit may be kept continuously in cars. 

Section 9648, Comp. Stat. 1922, is, in part, as follows: 


“«* * * * and it shall be unlawful for any person or corpora- 
tion engaged in transporting live stock on railway trains to detain such 
stock in cars for a longer continuous period than twenty-four hours 
without supplying the same with food and water.” 


Section 9649 is as follows: 


“Any person convicted of a violation of any of the provisions of 
the last two preceding sections shall pay for every offense a fine not 
less than five nor more than fifty dollars.” 


There appears to be no statutory provision as to un- 
loading the animals for rest. 


HL 


RAILROADS—WATER TANKS—JURISDICTION OF 
STATE RATLWAY COMMISSION 


The State Railway Commission has no jurisdiction over a controversy 
growing out of damage caused by a leaky water tank maintained 
by a railroad company. 


December 12, 1927. 


Mr. Leonard D. Densmore, 

Secretary, 

Nebraska State Railway Commission, 
Lincoln, Nebraska. 
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Dear Mr. Densmore: 
Your inquiry of the 6th has been considered. 


The question is whether or not the Nebraska State Rail- 
way Commission has jurisdiction of a complaint against a 
railroad company for allowing a water tank to leak and 
thereby cause land nearby to become so wet as to prevent its 
use for farming. 


Under the statement of facts submitted the controversy 
is solely between the complaining land owner and the com- 
pany. It presents a judicial question which the courts should 
determine. 


It is concluded that the State Railway Commission has 
no jurisdiction in the matter. 


HL 
SENTENCE AND APPEAL 


A defendant who has given a recognizance and secured a suspension 
of sentence is estopped to assert that he was serving his sentence 
during the time that it was suspended. 


July 6, 1928. 


Mr. A. H. Duxbury, 
County Judge, 
Plattsmouth, Nebraska, 


Dear Sir: 

You inquire: 

“Does Section 9999 give defendant a right to appeal 
to the district court where he has entered a plea of guilty 
and received the minimum penalty, and would the filing of 
the appeal bond stay the running of the sentence by virtue 


of said section and without the order specifically suspending 
or staying the running of the sentence?” 
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In answer to your first question I will say that I do 
not find where the Supreme Court of this state has ever 
passed upon it, but the general rule as laid down in a stand- 
ard authority is that 


“When a judgment is properly entered on a plea of guilty, it can- 
not be reviewed either by appeal or by writ of error, since such judg- 
ment is in effect a judgment by confession.” 


17 C. J., p. 32-38, §3295. 


Whether an appeal bond put up in such a case auto- 
matically stays the running of the sentence is another mat- 
ter. I am of the opinion, however, that the execution of the 
sentence is not suspended as a matter of law by the giving 
of a recognizance for an appeal where no appeal is permissi- 
ble, but that the defendant who has given the recognizance 
and secured as a matter of fact a suspension of sentence 
will be estopped to assert that he was serving his sentence 
during the time the sentence was suspended. 


GWA 
SCHOOLS—AGE OF ADMITTANCE 


The legislature is required to provide that free instruction in the com- 
mon schools shall be provided for all persons between the ages 
of five and twenty-one years. 


The statute clothes the State Superintendent with power to decide dis- 
puted points in school law. 


September 15, 1928. 


A. W. Ballenger, Secretary, 
Pilger School Board, 
Pilger, Nebraska. 


Dear Sir: 


In answer to your letter of the 11th instant in regard 
to the ruling made by State Superintendent Taylor relative 
to the right of children more than five years of age to be 
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admitted to the public schools, I will say that the law which 
defines the duties of the State Superintendent, provides that 


“He shall decide disputed points in school law and all such de- 
cisions shall be held to have the force of law until reversed by the 
courts.” 


Section 6477, Compiled Statutes of Nebraska for 1922. 


I assume that in making the ruling he did, Superin- 
tendent Taylor had in mind the provision of the State Con- 
stitution that 

“The Legislature shall provide for the free instruction in the com- 


mon schools of this state of all persons between the ages of five and 
twenty-one years.” 


Section 6, Art. VII, Constitution of Nebraska. 


The above quoted provision of the Constitution was 
cited with approval in the case of Martins v. School District, 
101 Neb. 258. 


In the opinion written in that case it is said: 


“Statutes pertaining to our public schools should be liberally con- 
strued to the end that all persons of school age may enjoy their 
privileges. A rule of a board of education that would prevent plaintiff 
or any person similarly situated from attending its public schools can 
not be enforced.” 


GWA 


SCHOOLS—BOARD OF TRUSTEES—FILING 
ACCEPTANCE 


The provision that a school district trustee shall file his acceptance 
within ten days is directory rather than mandatory and where the 
acceptance is not filed until after the ten days has expired, but is 
accepted when filed and the party is permitted to enter and does 
enter upon the performance of the duties of the office, he becomes 
a de jure member of the school board. 
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July 19, 1927. 


Mr. Oscar H. Oakes, 
Secretary, Board of Education, 
Salem, Nebraska. 


Dear Sir: 


In answer to your letter of inquiry of the 16th instant 
allow me to say that Section 6340, Compiled Statutes of 
Nebraska for 1922, provides among other things that those 
elected as members of the Board of Trustees of a school dis- 
trict-organized under Article VI of the School Law shall 


“Within ten days after their election * * * file with the di- 
rector a written acceptance of the office to which they have been elected.” 


A former state superintendent in construing a similar 
provision of statute in regard to the officers of a rural school 
district held that 


“An officer elected or appointed should not fail to file a written 
acceptance with the director; a verbal acceptance is not enough.” 


This opinion of the State Superintendent has weight 
for the law provides that 
“He shall decide disputed points in school law and all such de- 


cisions shall be held to have the force of law until reversed by the 
courts.” 


It is the personal opinion of the writer that the require- 
ment that notice be filed within ten days after the election 
should be regarded as directory rather than mandatory and 
that if a party elected files his acceptance within a reason- 
able time, although not quite within the ten days, he should 
be allowed to serve. 


I am of the opinion, however, that if the acceptance is 
not filed within ten days nor at any time before the term of 
office should begin, the courts will hold that the old officer 
can hold over if he wishes to do so. 


GWA 
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SCHOOLS—COLLECTION OF TUITION 


Children residing, even though temporarily, in a school district who 
have no residence elsewhere are entitled to free tuition in the dis- 
trict in which they are residing. Children whose residence is else- 
where, but who are staying temporarily for school purposes in a 
school district, are not entitled to free tuition in that district. 


October 8, 1928. 


R. A. Scott, Secretary, 
Board of Education, 
Sutherland, Nebraska. 


Dear Sir: 
You say: 


“With respect to the collection of tuition for this school 
district, please give us a ruling as to whom should be com- 
pelled to pay tuition. 


“We have a number of Mexican beet laborers in this 
community who own no property and whose home is wher- 
ever they happen to be and from whom, as we understand 
it, we have no chance of collecting any tuition. 


“We have some ranchers living north of Sutherland, 
who have bought property in Sutherland and have moved 
their families to Sutherland for the school year and have 
their children in school. These men claim they should be 
exempt from the payment of tuition notwithstanding that 
all their property is assessed in McPherson County and their 
residence is maintained in McPherson County. 


“We have other ranchers who have rented property in 
Sutherland and moved their families here for the school 
year and claim that they should be exempt from the pay- 
ment of tuition for the reason that their families are living 
here nine months out of the year notwithstanding that their 
property is assessed in McPherson County, and as far as we 
know they would continue to vote in McPherson County.” 
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Complying with your request for an opinion from this 
office, allow me to say that I think the children of the 
Mexican beet laborers to whom you refer are entitled to 
free tuition in your district so long as they and their parents 
are staying therein. It is their home so far as they have a 
home. 


A different situation exists in the case of the ranchers 
whose permanent home is elsewhere and who only keep their 
families in the district during the time school is in session. 
In most such cases I think it will be found they are keep- 
ing their children temporarily in your district for the 
primary purpose of enabling them to attend school there. 
Where such is the case I am of the opinion that they are 
not entitled to free tuition as a matter of strict law. In 
this connection, however, I call your attention to the fact, 
that it is the State Superintendent and not the Attorney 
General who is authorized by statute to decide disputed 
points of school law. 


Speaking of the duties of the State Superintendent, the 
law provides that 
“He shall decide disputed points in school law and all such de- 
cisions shall be held to have the full force of law until reversed by the 
courts.” 
Section 6477, Comp. Stat. Neb. 1922. 


GWA 


SCHOOLS—DEPOSIT OF FUNDS 


There is no provision of statute that requires a school district treasurer 
to deposit school moneys in a bank or banks designated by the 
school board. 


May 25, 1928. 


Hon. Charles W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 
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Dear Sir: 


Referring to Section 6609, Compiled Statutes of Ne- 
braska for 1922, you inquire: 


“Does the school board, under the authority of this see- 
tion, have the power to compel the depositing of school 
funds in such banks as pay 2% interest and are designated 
as depositories?” 


Allow me to say in answer to your letter that the City 
Treasurer is also ex officio treasurer of the school district 
in which the city is located. The law provides that the 
board of education of a city school district may direct ' the 
legal custodian of its sinking funds to invest such funds in 
the warrants of such district. (See Section 6204, Compiled 
Statutes of Nebraska for 1922.) 


I find no provision of statute, however, which clothes 
the board with power to direct the school district treasurer 
to deposit the district money in any bank or banks. 


So far as the sinking fund to pay off school district 
bonds is concerned, the law provides that taxes for that pur- 
pose when collected 
“shall be and remain in the hands of the county treasurer a specific 
fund for the payment of the interest upon such bonds, and for the final 
payment of the same at maturity.” 


Sec. 375, Compiled Statutes of Nebraska for 1922, 


School moneys other than sinking funds to pay bonds 
can be deposited, of course, in banks to be approved by the 
school board, and, I think, are usually so deposited, but I 
do not recall any statute which makes such action compul- 
sory or that relieves the school district treasurer from liabil- 
ity on his bond in case a bank fails in which he has school 
money deposited. 


GWA 


SCHOOLS—ENUMERATION OF PUPILS 


Only such persons of school age as reside in a school district should be 
enumerated as pupils therein. 
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January 27, 1928. 
Mr. Charles W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 
Dear Sir: 

In answer to your letter of inquiry of the 26th instant 
with copy of letter to yourself from the Secretary of the 
Board of Education of (Omaha attached, allow me to say 
that Section 6653, Compiled Statutes of Nebraska for 1922, 
which is a part of the law governing schools in metropolitan 
cities provides that 

“The board of education shall annually cause to be taken an 
enumeration of all persons between the ages of five and twenty-one 
years residing in the district.” 

All persons between the ages of five and twenty years 
who are residing in the district should be enumerated and 
no one who is not residing in the district should be enumer- 
ated. Pupils in the Deaf Institute whose residence is else- 
where and who are there merely for the purpose of receiy- 
ing instruction should not be enumerated and the same is 
true of pupils attending the respective colleges and board- 
ing schools, but the fact that a pupil is attending a college 
or boarding or parochial school should not bar him from 
enumeration providing his residence is within the Omaha 
school district. 


It is usually considered that a child under the age of 
twenty-one years has the same residence that its parents 
have provided they are maintaining a home, but this is not 
the universal rule. Where the parents have emancipated the 
child its home may be elsewhere and this is true even though 
they may still furnish some aid to the child. 


GWA 
SCHOOLS—FREE HIGH SCHOOL TUITION—AGE 


A pupil over twenty-one years of age cannot demand free high school 
education as a matter of right, but a school board may provide 
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free instruction for such pupil under the provisions of Chapter 82, 
Session Laws of 1927. 


April 13, 1928. 


Mr. Charles W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 


Dear Sir: 


Allow me to say in answer to your letter of inquiry of 
the 12th instant that 


1. I do not believe that a pupil over twenty-one years 
of age is entitled to free high school tuition to be paid by 
the county under the provisions of the free high school 
tuition law. 


2. It is possible that local school boards with the ap- 
proval of your office may permit pupils over twenty-one 
years of age to attend their high schools without the pay- 
ment of tuition, if they see fit to do so under the provisions 
of Chapter 82, Session Laws of 1927. 


Sections 2 and 3 of said Chapter 82 read as follows: 


“Powers of Local School Boards—Courses of Study.—Under this 
act local school boards and school authorities are empowered to expend 
moneys for conducting schools and classes in school buildings, in indus- 
trial establishments, places of employment and other places as may be 
expedient, for the purpose of giving instruction to foreign born and 
native adults and minors over the age of sixteen (16) years. Such 
courses of instruction or study shall include English, history, civics and 
other subjects tending to promote good citizenship and to increase voca- 
tional efficiency. 


“Duties of State Superintendent.—The state superintendent of 
public instruction shall designate courses of study, approve the selection 
of teachers, and supervise the instruction in said courses.” 


The word “adults” is usually construed to mean per- 
sons who have attained their majority. 


GWA 
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SCHOOLS—FURNISHING FREE HIGH SCHOOL 
TUITION 


The provision that the county superintendent shall within thirty days 
after the annual meeting certify to the county board the number 
of qualified pupils whose parents or guardians have applied to him 
for free high school tuition privileges, is directory rather than 
mandatory in so far as the time fixed for certifying the number 
of such pupils is concerned, and if such certificate is furnished at 
any time before the levy for free high school tuition is made the 
county board may act upon it and make a levy sufficient to provide 
free high school tuition for those whose names are thus certified. 


February 29, 1928. 


Mr. W. C. Jackman, Superintendent, 
Wakefield Public Schools, 
Wakefield, Nebraska. 


Dear Sir: 


In answer to your letter of inquiry of the 27th, allow 
me to say that I regard the primary purpose of the free 
high school educational law is to provide that children hay- 
ing the necessary qualifications shall be furnished free 
tuition in the high schools of the state. As a necessary pre- 
requisite to the furnishing of such tuition the provisions of 
Section 6385, ¢ ‘ompiled Statutes of Nebraska for 1922, should 
be complied with. 


I have not regarded it, however, as absolutely essential 
to the furnishing of such free tuition that a parent or guar- 
dian of a pupil desiring free tuition should make applica- 
tion in writing to the County Superintendent before the 
first day of July of the year for which aid is asked. I have 
regarded that part of the law as in a sense directory and 
have thought that if the application was made even at a 
later date, the aid could be furnished, provided, of course, 
the pupil who asks it has a certificate or statement signed 
by the County Superintendent showing that he has quali- 
fications set forth in Section 6385, Compiled Statutes of 
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Nebraska for 1922, to entitle him to such aid, and, provided, 
further, there are sufficient funds on hand with which to 
pay it. What is said herein is to be regarded merely as an 
expression of the personal views of the writer upon the 
subject and not as an official opinion of the department. 


I may add that the State Superintendent is clothed by 
statute with power to decide disputed questions of school 
law which will be in force and effect until the courts give a 
different construction to the law. 


GWA 


SCHOOLS—LAPSED PROFESSIONAL LIFE 
CERTIFICATE 


A lapsed professional life certificate issued by a state normal school 
can be renewed by being indorsed by the State Superintendent. 


July 30, 1927. 


Mr. Robert I. Elliott, 

President, 

Nebraska State Normal College, 
Chadron, Nebraska. 


Dear Mr. Elliott: 


In answer to your letter of inquiry of the 20th instant 
in re renewal of lapsed Professional Life Certificates issued 


to teachers by the several State Normal Schools by virtue 
of authority given by Section 6702, Compiled Statutes, allow 
me to say this section as amended at the last session of the 
Legislature contains a provision that 


“No life diploma shall be in force after its holder shall permit a 
space of three years to lapse without following some educational pur- 
suit unless said diploma be indorsed by the state superintendent.” 
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I am therefore of the opinion that after such a certificate 
lapses it can only be renewed by being endorsed by the State 
Superintendent and that it can be renewed in effect in that 
way. 


GWA 


SCHOOLS—NEBRASKA HOME FOR DEPENDENT 
CHILDREN NOT RESIDENTS OF DISTRICT 


Children kept in the Nebraska Home for Dependent Children are not 
residents of the Lincoln school district in such a sense as to entitle 
them to free school privileges in the district except in cases where 
their parents are residents of the district. 


August 27, 1927. 


Mrs. F. J. Birss, 
Chairman, 

Board of Control, 
Lincoln, Nebraska. 


Dear Madam: 


I have investigated the question of the legal right 
of children kept in the Nebraska Home for Dependent 
Children to attend the public schools of the Lincoln school 
district and have come rather reluctantly to the con- 
clusion that the weight of authority is against such right 
except in cases where their parents happen to be residents 
of the district. 


Thus it is said by a standard text book that 


“Children gathered into a poorhouse or other institution from 
various places are, in contemplation of law, residents of the places from 
which they came and are generally not entitled to free admission to the 
schools of the district in which the institution is located. * * * 


“Similarly children committed by a court on probation to citizens 
of a district do not become residents of the district so as to be entitled 
to free schooling, but remain residents of the district wherein their 
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parents or guardians reside, even though the act under which they are 
committed makes them wards of those in whose care they are placed, 
because. they are in effect prisoners and are residing only temporarily 
in the district.” 


24 R. C. L., pp. 625, 626. 


The Supreme Court of Michigan has said: 


“Under Comp. Laws 1897, §4683, providing that all residents of 
any school district, five years of age, shall have an equal right to attend 
any school therein, neglected boys over that age committed to a private 
corporation chartered for their support, care, and education, whose 
property was exempt from taxation as a charitable institution, were 
not entitled to free admission to the schools of the district in which it 
was located the same as resident children.” 

Lake Farm v. District Board of School Dist. No. 2, Kala- 
mazoo Tp., 146 N. W. (Mich), 115. 


And it was held although by a divided court in a 
Pennsylvania case that 


“The residence for school purposes of children committed on pro- 
bation by a juvenile court to citizens for care is in the district of the 
residence of their respective parents or guardians, and not in that of 
those to whose care they are committed, and therefore they are not 
entitled to free instruction in the schools of the latter district, where 
the statute fixes the residence of a child in the district in which his 
parent or guardian of his person resides, although the juvenile court 
act provides that a dependent child awarded by it shall become the 
ward of the one to whose care it is committed.” 


Black v. Graham, 44 L. R. A. 698, 238 Pa. 381, 86 Atl. 266. 
GWA 


SCHOOLS—REGISTRATION FEE FOR CERTIFICATE 


A registration fee of one dollar is due for the registration of a cer- 
tificate or diploma issued by a state normal school. 


September 13, 1928. 


Mr. G. V. Caster, 
Superintendent of Schools, 
Indianola, Nebraska. 
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Dear Sir: 


Allow me to say in answer to your letter of inquiry 
of the 11th instant that there is an apparent conflict in 
the laws governing the payment of fees for the registra- 
tion of teachers’ certificates. 


An act passed in 1925 provides generally that no 
registration fee shall be charged, while Section 6708, 
Compiled Statutes, 1922, as last amended by Chapter 86, 
Session. Laws of 1927, provides that a registration fee 
of One Dollar shall be paid for a certificate or diploma 
issued by a state normal school. 


Upon the question as to which provision controls 
so far as the certificates and diplomas, having the force 
and effect of certificates that have been issued by the 
state normal schools, allow me to say that in my opinion 
the later and more specific provision providing for the 
payment of a registration fee for the certificate or diploma 
prevails over the earlier and more general provision that 
apparently provides that no registration shall be charged 
for the registration of any teacher’s certificate. It is a 
rule of statutory construction that 


“Where there is one statute dealing with a subject in general and 
comprehensive terms and another dealing with a part of the same sub- 
ject in a more minute and definite way the two should be read together 
and harmonized, if possible, with a view to giving effect to a consistent 
legislative policy; but to the extent of any necessary repugnancy be- 
tween them, the special will prevail over the general statute. Where 
the special statute is later, it will be regarded as an exception to, or 
qualification of, the prior general one.” 


36 Cyc, 1151. 
I will add that the law in defining the duties of 
the state superintendent provides that 


“Decide questions of school law. He shall decide disputed points 
in school law and all such decisions shall be held to have the force of 
law until reversed by the co Kd 


Section 6477, Compiled Statutes, 1922. 
GWA 
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SCHOOLS—SINKING FUND 


A school board may authorize the custodian of its sinking fund to 
invest such sinking fund in the warrants of the district. 


May 28, 1928. 


Mr, A. L. Moon, 
Mitchell, Nebraska. 


Dear Sir: e 


In answer to your letter of inquiry of the 21st 
instant, allow me to say that Section 6204, Compiled 
Statutes, 1922, provides among other things that 

“The school board of any school district in this state is hereby 


authorized to direct the legal custodian of any of its sinking funds: to 
invest such sinking funds in the warrants of such school district.” 


The law provides taxes collected for a sinking fund 
with which to pay school district bonds 


“shall be and remain in the hands of the county treasurer a specific 
fund for the payment of the interest upon such bonds, and for the final 
payment of the same at maturity.” 


Section 375, Compiled Statutes, 1922. 
GWA 


SCHOOLS—STATE NORMAL—INDEMNITY 
INSURANCE 


A part of the funds appropriated for the support of the state normal 
schools may lawfully be used in purchasing workmen’s compensa- 
tion insurance for its employes. 


May 7, 1928. 


Honorable H. EB. Reische, 
Chadron, Nebraska. 
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Dear Sir: 
You say: 


“At the last board meeting a motion was passed 
authorizing the Normal Colleges to buy indemnity insur- 
ance for faculty members and employees while on duty. 
I have a letter today from a party wondering whether the 
Board is within its rights to do this and pay for it out 
of school funds.” 


Allow me to say that the correct answer to the ques- 
tion you suggest may not be entirely free from doubt. 
I am of the opinion, however, that a part of the funds 
appropriated for the support of the Normal schools may 
lawfully be used in purchasing indemnity insurance for 
its employees including faculty members who are acci- 
dentally injured while on duty. 


In the case of Nebraska National Guard vy. Morgan, 
199 N. W. 557, the Supreme Court of this state held: 


“The Nebraska National Guard is a ‘governmental agency of the 
state’ within the Employers’ Liability Law, and an ‘employee’ thereof 
is entitled to compensation for injuries received in consequence of an 
accident arising out of and in the course of such employment.” 


I am of the opinion that by a parity of reason it will 
be held that the Board of Education of State Normal 
Schools is a governmental agency of the State within the 
Employment Liability Law. 

GWA 


SCHOOLS—TEACHER’S CERTIFICATE LAPSES 


A teacher’s certificate granted under the provisions of Sections 6441-2, 
Compiled Statutes, lapses if the holder is not engaged in an educa- 
tional pursuit for a period of three years. 
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October 18, 1928. 


Hon. Charles W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 


Dear Sir: 


In answer to your letter of inquiry of the 25th ultimo, 
allow me to say that in my opinion certificates issued to 
graduates of the University of Nebraska, or of other in- 
corporated schools of the state under the provisions of 
Section 6441, Compiled Statutes of Nebraska for 1922, 
lapse if at all under the provisions of Section 6442, Com- 
piled Statutes of Nebraska for 1922, which incorporates 
by reference so much of Section 6854, Revised Statutes 
of Nebraska for 1913 (Section 155 of Chapter 71), as 
pertained to the lapsing of professional state certificates. 
Said Section 6854, Compiled Statutes of Nebraska for 
1922, provided among other things that 

“No life certificate shall be in force after the holder shall permit 


three years to elapse without following some educational pursuit unless 
the certificate be indorsed by the state superintendent.” 


Section 6854, Revised Statutes of Nebraska for 1913, 
was repealed by Chapter 251, Session Laws of Nebraska 
for 1919, but this repeal did not affect what is now Sec- 
tion 6442, Compiled Statutes of Nebraska for 1922. 


The provision for the lapsing of certificates by non- 
user that was incorporated into what is now Section 6442, 
Compiled Statutes of Nebraska for 1922, by reference to a 
like provision in an earlier statute was not repealed by a 
subsequent repeal of the earlier statute. 


I am therefore of the opinion that a certificate men- 
tioned in Section 6442, Compiled Statutes, lapses if the 
holder is not engaged in any educational pursuit for a 
period of three years unless such certificate is indorsed by 
the state superintendent. 

I do not have an exact definition for the phrase 
“educational pursuit”. Ordinarily it may be taken te 
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mean, I think, a person who is engaged in teaching or 
in superintending teachers. 


I return herewith the general statement inclosed 
with your letter. 3 


GWA 


SCHOOLS—TEACHING GERMAN LANGUAGE 


There is now no law in force in Nebraska that punishes the teaching 
of the common branches in the German language in Nebraska. 


August 26, 1927. 
Mr. R. H. Graham, 
Deputy State Superintendent, 
Lincoln, Nebraska. 


Dear Sir: 


You inquire whether the common school branches 
may lawfully be taught in the German language in Ne- 
braska. 


Allow me to say in answer to your question that the 
state Constitution provides that 


“The English language -is hereby declared to be the official lan- 
guage of this state, and all official proceedings, records and publications 
shall be in such language, and the common school branches shall be 
taught in said language in public, private, denominational and parochial 
schools.” 


Section 27, Article I, Constitution of Nebraska. 


To carry out and enforce the above quoted constitu- 
tional provision the Legislature in 1921 passed an act 
which is now known as Sections 6457 to 6462, both in- 
clusive, of the Compiled Statutes of Nebraska for 1922. 


This act went farther than the Constitution and 
provided that 


“No person, individually or as a teacher, shall, in any private, 
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denominational, or parochial or public school, teach any subject to any 
person in any language other than the English language.” 
Section 6458, Comp. Stat. Neb. 1922. 


It will be observed that this goes farther than the 
Sonstitution in that it prohibits the teaching of any lan- 
guage other than English in the common, parochial and 
private school, even though it be taught only as a lan- 
guage while the Constitution does not in express terms 
prohibit the teaching of another language in such schools 
but merely provides the common branches shall be tanght 
therein in English. 


The aforesaid legislative act passed in 1921 by the 
Legislature was held to be void by the Supreme Court of 
this state in the case of Busboom vy. State, 110 Neb. 629, 
in which case the court said: 

“Chapter 61, Laws 1921, appearing as sections 6457 to 6462, in- 


clusive, Comp. St. 1922, is void, because it violates the Fourteenth 
Amendment to the federal Constitution.” 


This decision of the Supreme Court of Nebraska is 
avowedly based upon the decision of the United States 
Supreme Court in the case of Meyer y. State of Nebraska, 
262 U. 8. 390, in which the court said: 


“A state law forbidding, under penalty, the teaching in any private, 
denominational, parochial or public school, of any modern language, 
other than English, to any child who has not attained and successfully 
passed the eighth grade, invades the liberty guaranteed by the Four- 
teenth Amendment and exceeds the power of the state.” 


In that case Meyer had been prosecuted and con- 
victed for teaching German to a child ten years of age in 
a parochial school. 


The question, therefore, whether the provision of the 
Nebraska State Constitution regarding the teaching of 
the common branches in English in all schools including 
parochial schools in the state is in violation of the United 
States Constitution was not directly involved in that 
case, but regardless of that fact there is now no law in 
force in the state by which violations of the aforesaid 
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constitutional provision can be punished, inasmuch as 
the statute containing a provision for that purpose was held 
void in the case of Busboom v. State, supra. 


GWA 


SCHOOLS—TRANSFER OF FUNDS 


The school board of a school district that has outstanding valid special 
warrants issued in the construction of a new shop building may 
instruct the legal custodian of its sinking funds to invest such 
funds in such special warrants. 


January 16, 1928. 


Mr. J. S. Saults, 
Secretary, City Public Schools, 
Gordon, Nebraska. 


Dear Sir: 


You say your school district has money lying idle 
in the sinking fund established to pay off its bonds when 
due, but that it has no option to pay off these bonds 
before 1987, and hence can not use the money on hand 
at this time for the purpose for which the fund was 
created. 


You inquire whether $5000.00 of this sinking fund 
can be transferred to a fund for the construction of a new 
shop building to be used in connection with the vocationa} 
agricultural department of your schools. Allow me to 
say that I do not believe you can make such a transfer 
direct, but if you arrange to construct the building and 
pay the costs of such construction by means of special 
warrants issued in conformity with the provisions of 
Section 6605, Compiled Statutes, 1922, you can take up 
such warrants with the sinking fund provided to pay off 
the bonds. 
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Section 6204, Compiled Statutes, 1922, provides: 


“The school board of any school district in this state is hereby 
authorized to direct the legal custodian of any of its sinking funds to 
invest such sinking funds in the warrants of such school district in like 
manner as hereinbefore provided for. PROVIDED, the investment of 
such school district sinking fund under this section shall be limited to 
the warrants of its own issue, and upon such direction of the school 
board, the custodian of such sinking funds shall proceed to take up the 
warrants of such school district herein provided for.” 


GWA 


SCHOOLS—TRANSPORTATION—COMPENSATION 


The transportation allowance of 5 cents for each one-fourth mile con- 
templated by Section 6508-b, Compiled Statutes of Nebraska for 
1922, as amended by Chapter 84, Laws of Nebraska for 1927, is 5 
cents per family and not 5 cents for each child in the family. 


November 8, 1927. 


Mrs. Mabel Gillespie, 
Gretna, Nebraska. 


My Dear Mrs. Gillespie: 


We have your fayor directing our attention to Section . 
6508-b, Compiled Statutes of Nebraska for 1922, as amended 
by Session Laws of Nebraska for 1927, House Roll 219, 
Chapter 84, page 251, wherein the original section was 
amended as follows: 


“Provided, that when no other means of transportation is pro- 
vided and when the child or youth lives more than three miles from 
the public school house which he or she is authorized to attend by the 
nearest practicable travelled road, where no free transportation is 
furnished such child or youth, a transportation rate of five cents per 
family for each day of actual attendance for each one-fourth of a mile 
or fraction thereof covering the distance of the residence from the 
public school house in excess of the three mile limit shall be paid such 
family monthly by such district on the basis of the record of attendance 
of such child or youth to be reported monthly by the teacher to the 
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school board of such public school district; and no pupil shall be 
exempt from school attendance on account of distance from the public 
school house: Provided that the above applies only to schools organized 
under Chapter 68, Article III, Compiled Statutes of Nebraska for 1922.” 


And you inquire if this statute as amended contem- 
plates that a family shall receive 5 cents for each quarter of 
a mile beyond the three mile limit for each of the children 
so conveyed to school or if the compensation shall be five 
cents per family regardless of the number of children so con- 
veyed? 


In reply you are informed that we have given this statute 
much consideration and it is our opinion that the compensa- 
tion provided for herein is the rate of five cents per family 
conveying a child or children as therein provided to the 
public school for each quarter of a mile distance beyond the 
three mile distance to the school. 


The use of the word “family” in this statute limits the 
compensation to be paid for such service to the family so 
conveying a youth under the provisions of this statute. The 
compensation is based upon the distance a family is re- 
quired to transport their child or children in excess of the 
distance beyond three miles. You will note the language 
“child or youth” is a use of the singular and plural. The 
word “youth” may be used either singular or collectively 
plural and in our opinion means child or children of each 
family so compensated regardless of number, 


LB 


SCHOOLS—TRANSPORTATION TO NON-RESIDENTS 


A consolidated school district is not required to furnish free transporta- 
tion to non-resident pupils attending its schools. 


OPINIONS 299 


May 28, 1928. 


Honorable Charles W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 


Dear Sir: 


In answer to your letter of inquiry of the 22nd instant 
allow me to say that in my opinion a consolidated school 
district is not required to furnish free transportation to non- 
resident pupils attending its school under the provisions of 
the free high school law. 


I do not understand that the provision found in the 
sixth sub-division of Section 6385, Compiled Statutes, that 

“Every non-resident pupil attending any public school under the 
provisions of this article shall have the same rights and shall be sub- 
ject to the same rules and restrictions ‘which govern resident pupils 
attending such public school.” 


is applicable to the question at issue. If it is, and is given 

a literal construction it will compel the consolidated school 

districts to furnish free transportation to non-resident rural 

pupils from their homes or at least from points nearby their . 
homes. It is obvious this was not the legislative intent. 


GWA 


SCHOOLS—TUITION FOR NON-RESIDENT HIGH 
SCHOOL PUPILS 


A high school district furnishing instruction to non-resident pupils 
under the free high school law is entitled to receive from the 
free high school fund tuition at the rate of three dollars per week 
for the weeks such pupils attend its high school. 


August 3, 1927. 
Honorable Charles W. Taylor, 
State Superintendent, 
State House, 
Lincoln, Nebraska. 
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Dear Sir: 


Under date of July 20, 1927, you wrote this office 
asking for an opinion as to whether or not a high school 
district which maintains school for more than thirty-six 
weeks in a year is entitled to receive from the free high 
school fund tuition at the rate of three dollars per week 
for each week that non-resident pupils who are entitled to 
free high school tuition have been attending its high school, 
even though such attendance is in excess of thirty-six weeks 
in one year. 


Allow me to say in answer to your question that in my 
opinion such a school district is entitled to receive from the 
free high school fund payment for each week such non- 
resident pupil attends its high school even though the num- 
ber of weeks is in excess of thirty-six weeks in one year. 


I do not find that the statute fixed thirty-six weeks as 
the maximum number for which tuition may be paid. 


GWA 


SCHOOL FUND—DISPOSITION OF FINES 


All fines assessed and collected for a violation of any state law belong 
to the school fund. 


December 29, 1927. 


Mr. Paul H, Bek, 
County Judge, Seward County, 
Seward, Nebraska. 


Dear Mr. Bek: 


You inquire whether deputy game wardens who have 
filed complaints for violations of the game and fish laws are 
entitled to one-half the fines assessed upon convictions for 
the offenses charged in such complaints. 
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Allow me to say in answer to your question that al- 
though Section 7408, Compiled Statutes of Nebraska for 
1922, does provide that such officers shall receive one-half 
the fines assessed in such cases, I am of the opinion that 
the provisions of the Constitution relative to the disposi- 
tion of such money prevails and the Constitution provides 
that 


“All fines, penalties, and license moneys, arising under the gen- 
eral laws of the state, shall belong and be paid over to the counties 
respectively, where the same may be levied or imposed, and all fines, 
penalties and license moneys arising under the rules, by-laws, or ordi- 
nances of cities, villages, towns, precincts, or other municipal sub- 
division less than a county, shall belong and be paid over to the same 
respectively.” 


Section 5, Article VII, Constitution of Nebraska. 
GWA 


SCHOOL LAND—RETENTION OF SCHOOL HOUSE 


The owner of land on which a school house is built with public money 
is not entitled to retain the school house. 


January 3, 1928. 


Mr. Charles W. Taylor, 
State Superintendent, 
Lincoln, Nebraska. 


Dear Mr. Taylor: 
You say: 


“We have a communication, or an inquiry from the 
County Superintendent of Richardson County, concerning 
a school site, or rather a plot of ground that has been used 
as a school site for something like twenty years, but the 
school district or the authorities of the district haye never 
secured a title or made a purchase of the plot of ground to 
be owned by the district.” 
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and you inquire whether the owner of the land on which 
the school house was built is entitled to retain the school 
house built thereon with public money. 


Allow me to say in answer to your question that I do 
not believe the owner of the land is entitled to retain the 
school house. 


Section 6328, Compiled Statutes of Nebraska for 1922, 
provides that a school. district 

“Shall not in any case build a frame school house on any site for 
which they have not a title in fee without the privilege to remove the 
same when lawfully directed to do so by the qualified voters of the 
district at any annual or special meeting.” 


The above quoted provision of statute is cited in the 
case of Burns vy. School District, 61 Neb. 351, and it was 
there held that the school house did not pass by foreclosure 
and sale of the land on which it was situated. 


I may add, it is possible the school district has acquired 
title to this land by adverse possession, but that could only 
be in case it was occupying land under claim of ownership. 


GWA 


SCHOOL LAND—LEASE—PARTITION IN COURT 


A school land lease is subject to partition in court. 


January 16, 1928. 


Mr. F. J. Schroeder, 

County Attorney, Frontier County, 
Ourtis, Nebraska. 

Dear Sir: 


You inquire whether a school land lease is subject to 
partition in court. 
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Allow me to say that in my opinion a school land lease 
is subject to partition by sale, although I do not recall any 
case where it has been so partitioned. A school land lease 
where there is no option of purchase is personal property 
(Mulloy v. Kyle, 26 Neb. 313), but the rule is that 


“Subject to the possible exceptions * * * respecting property 
which cannot be partitioned without violating public policy or offending 
the public sense of decency or propriety, every species of property may 
be partitioned by suit or action.” 

30 Cyc., p. 174. 


GWA 


STATE LAND—SALE FOR TAXES 


The leasehold estate of any lessee of state land in an irrigation district 
may be sold for delinquent irrigation assessments against it. 


January 7, 1927. 


Mrs. Asa Baker, 
Angora, Nebraska. 


Dear Madam: 


Your card of inquiry of the 4th instant addressed to 
the State Land Commissioner has been referred by him to 
this department for answer. 


If the state land of which you speak is in an irrigation 
district established in conformity with the provisions of 
Article I, Chapter 26 of the Compiled Statutes of Nebraska 
for 1922, the law provides that 


“The leasehold estate of any lessee of lands belonging to the 
state may be sold for taxes assessed * * * against it in the same 
manner and form as provided by the revenue law of the state for the 
collection and sale of lands for taxes.” 

Section 2877, Compiled Statutes of Nebraska for 1922. 


GWA 
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STATE TRUST FUND 


Income from state trust fund may not be used for’ administration. 
Expenses of administration limited to appropriations for the pur- 
pose. ; 


May 27, 1927. 


Colonel Robert G. Douglas, 
Chief Clerk, 

State Fund Relief Committee, 
Lincoln, Nebraska, 


Dear Sir: 


You inquire whether or not the income from the trust 
fund for state aid relief for soldiers, etc., may be used for 
clerical help and expenses for administering the state aid 
relief fund since the passage of Senate File No. 182 and the 
appropriation bill, House Roll No. 295. 


Senate File No. 182 amends and repeals Section 6206, 
Compiled Statutes, 1922, as subsequently amended, and pro- 
vides that the Board of Educational Lands and Funds may 
approve the application for employment of necessary clerical 
employees and the employment and expenses of a competent 
person or persons to prepare and present meritorious cases 
of ex-Service men for relief before the United States Vet- 
erans Bureau or the United States Bureau of Pensions, at 
such reasonable compensation as may in each case be fixed 
by said board, and provided that no part of same so ex- 
pended shall be paid out of the Two Million Dollar trust 
fund or the income therefrom, and further providing that 
the sum or sums so expended for such purpose shall be paid 
from any special appropriation by the Legislature for the 
purpose. 


Following the adoption of Senate File No. 132, an ap- 
propriation was made to the Board of Educational Lands 
and Funds in the sum of $17,000 for the purpose of pre- 
senting cases of disabled ex-service men of the World War 
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before the United States Veterans or Pension Bureau, and 
for administering state aid relief fund. (S. F. 182.) If 
it were not for the clause ‘‘and for expense of administer- 
* ing State Aid Relief Fund” there would be little difficulty 
in answering your inquiry. By use of this clause, however, 
it appears to have been the intent of the Legislature to make 
this appropriation cover expenses of administering state 
aid relief fund. In all probability it is intended that only 
the surplus after the administration of state aid relief fund 
shall be used for the purpose of presenting cases to the 
United States Veterans Bureau. Senate File No. 132 merely 
provides for the disbursement of the funds by the organiza- 
tion, approved by the Board of Educational Lands and 
Funds. The fund itself appears to be under the supervision 
of the Board of Educational Lands and Funds. The appro- 
priation for administration is made to that board. 


We have very reluctantly come to the conclusion that 
the $17,000 must cover all expenses of administration of 
the state aid relief fund, for we know that there will be 
little or nothing left for the presentation of cases to the 
United States Veterans Bureau and Pension Bureau. We 
have thought there might be some possibility of ruling the 
other way after considering Section 35 of the appropriation 
act, H. R. 295. This section reads as follows: 


“The income from the bonds for Soldiers’ Relief during the bien- 
nium ending June 30, 1929, together with any unexpended balance on 
June 30, 1927, is appropriated for expenditures under the provision of 
Chapter 40, Laws of Nebraska, 1921.” 


Unfortunately for the construction of the law favor- 
able to the payment of the expenses of administering the 
fund out of the income, Chapter 40, Session Laws, 1921, 
has been repealed and was amended by other acts, and 
finally amended by Senate File No. 132. Therefore, Senate 
File No. 182 seems to be controlling, and we are forced to 
the conclusion as I have stated. We believe that many 
claims which might have been referred to the United States 
Veterans and the Pension Bureaus will not have to be of 
necessity taken care of by the state aid relief fund, and 
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many thousands of dollars might have been saved if suffi- 
cient funds had been appropriated for the purpose of prop- 
erly presenting the claims to those bureaus. 


LD 


SUNDAY LAWS—BASEBALL 


Ordinances continue in effect after adoption until expressly nullified. 


March 1, 1928. 


O. K. Brown, Manager, 
Arapahoe Base Ball Club, 
Arapahoe, Nebraska. 


Dear Sir: 


Action taken by a municipality by ordinance or by 
special election upon any subject including Sunday base- 
ball in our opinion would continue to be in effect until such 
time as it is changed either by an ordinance or by different 
action taken by special election. In support of this con- 
clusion we ¢all your attention to Article 5 of Chapter 46, 
beginning with Section 4425, Compiled Statutes of Nebraska 
for 1922, pertaining to the enactment of ordinances, etc. 


Section 4443, Compiled Statutes of Nebraska for 1922, 
provides as follows: 


“The mayor and city council shall have no power to enact a law 
which shall in any manner alter, modify, impair or render nugatory 
ordinances which have been enacted by a direct vote of the voters of 
such city under the provisions of this article, except by a yea and nay 
vote of two-thirds of the city council; Provided, however, no such vote 
shall be taken within one year from the time of its enactmen: ag 


We think this answers your inquiry. 


LD 
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~*TAXATION—AIDING COUNTY AGRICULTURAL 
SOCIETY 


A county board in a county having less than 50,000 population may 
levy so much as one-half mill provided the total levy does not 
exceed $4000 for the purpose of aiding the County Agricultural 
Society. 


December 27, 1927. 
Mr. C. G. Perry, 
County Attorney, 
Bridgeport, Nebraska. 


Dear Sir: 


Permit me to say in answer to your letter of inquiry 
of the 20th instant that I am of the opinion that Chapter 
13, Session Laws, 1927,.authorizes the county board of a 
county having less than 50,000 population to levy so much 
as one-half mill to assist the county agricultural society of 
such county provided such society, the premiums paid by 
it and the permanent improvements owned by it, warrant 
such aid, and provided, further, the amount of the levy does 
not exceed $4,000, and the total amount levied by the county 
board including the levy to aid the county agricultural so- 
ciety does not exceed five mills on the dollar of the assessed 
valuation of the county, unless the excess levy is author- 
ized by a yote of the electors of the county. 


GWA 
TAXATION—CANCELING TAX SALE 


Where a tax sale certificate is issued to some individual who fails to 
demand a tax deed or begin foreclosure proceedings within the 
time fixed by statute, the county treasurer is justified in cancel- 
ing the sale without any notation that the taxes are still a lien 
on the land, for they have ceased to be such, but where the sale 
is to the county and the taxes have not in fact been paid by any- 
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body, there should be some notation to show that although the 
tax sale has been cancelled, the taxes are still a lien. 


April 16, 1927. 
Mr. E. G. Fechner, 
County Treasurer, Stanton County, 
Stanton, Nebraska. 
Dear Sir: 

In answer to the question asked in your letter of re- 
cent date I will say that in the case of the ordinary tax sale 
certificate which has been issued to some individual who 
has paid the taxes thereon so that it does not matter to 
the public whether the tax lien is ever foreclosed, I think 
the county treasurer should cancel the sale in conformity 
with the provisions of Section 6097, Compiled Statutes of 
Nebraska for 1922, and that it is not necessary thereafter 
to note that tax sale on the treasurer’s books or to make 
any further reference to the taxes included in the tax sale. 


In fact, in any such a case the taxes are paid at the 
time the tax sale is issued and the only effect of undue 
delay in demanding a deed or foreclosing the lien is to 
bar the purchaser from his right to be reimbursed, but 
where the purchase is made by a county or some municipal 
subdivision of the state so that the sale is merely a paper 
sale and neither the state nor any political subdivision of 
the state has actually received its share of the taxes, I am 
of the opinion there should be some notation to show the 
taxes have not been paid and are still a lien against the 
land in addition to the statutory cancellation certification 
set forth in Section 6097, Compiled Statutes of Nebraska 
for 1922. 


The Supreme Court has heretofore said: 

“The county’s lien for taxes is not devested by the failure of the 
county to foreclose its tax lien within the time limited by statute, but 
the county may again purchase at tax sale for the years covered by its 
prior purchase.” 


County of Valley v. Milford, 70 Neb. 3138. 
GWA 
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TAXATION—COLLECTION OF DELINQUENT 
PERSONAL TAXES 


A county treasurer is charged by the law with the duty of collecting 
delinquent personal taxes. 


January 23, 1928. 


Mr. Ed. H. Hoare, 
Monroe, Nebraska. 


Dear Sir: 


In answer to your letter of inquiry of the 19th instant 
allow me to say that in my opinion the county treasurer 3 
charged by law with the duty of collecting delinquent per- 
ne taxes. Section 6010, Compiled Statutes, 1922, pro- 
vides : 


“The county treasurer is hereby required, during the month of 
December of each year after the personal taxes for the year have be- 
come delinquent, to notify by mail all persons of the amount of their 
delinquent personal taxes, and that unless the same is paid by February 
ist next following, distress warrant will be issued therefor. The treas- 
urer shall, on and after the first day of February next after the per- 
sonal taxes for the last preceding year have become delinquent, collect 
the same, together with interest and costs of collection, by distress 
and sale of personal property belonging to the person against whom 
levied in the manner provided by law for the levy and sale of personal 
property on execution. Distress warrants shall be issued against all 
persons having delinquent personal tax for each year, and each such 
warrant shall include all delinquent personal taxes of the person against 
whom issued, unless such person shall, on or before February 1st, file 
with the treasurer an affidavit that he is unable, by reason of poverty, 
to pay anv such tax, in which case distress warrants shall not issue 
until ordered by the county board.” 


And Section 6005, Compiled Statutes, 1922, provides: 


“Upon delivery to the county treasurer of the tax list, as herein 
provided, all personal taxes levied in the county shall be charged to 
him and he and his bondsmen shall be liable therefor, unless the same 
are collected or he shall show a compliance with the requirements herein 


made.” 


GWA 
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TAXATION—COUNTY POOR FARM ENLARGEMENT 


Where the county has the money available for that purpose without 
making a levy, it may appropriate in excess of Twenty-five Hun- 
dred Dollars for the purpose of enlarging the buildings upon a 
poor farm, owned by it, without submitting the question to a vote 
of the electors. 


September 27, 1928. 


Mr. John L. Riddell, 
County Attorney, York County, 
York, Nebraska. 


Dear Sir: 
You say: 


“York County owns eighty acres of land and farm build- 
ings thereon for use as a poor farm. The County Board of 
Supervisors desire to enlarge the buildings on said county 
poor farm at a proposed cost of eight or nine thousand 
dollars. 


“They have on hand, or will have the first of March, 
from the sale of other lands belonging to the County, a sum 
of approximately twenty-five thousand dollars.” 


And you inquire: 


“Can the Board of Supervisors by motion, appropriate 
a part of this sum for such construction in excess of Twenty- 
five Hundred Dollars as they see fit?” 


The correct answer to the question you ask is not en- 
tirely free from doubt in the absence of a Supreme Court 
decision upon the point involved. 


I am of the opinion, however, that the provisions of 
statute regarding the levy of a tax and the appropriation 
of money for the purpose of acquiring a county poor farm 
and erecting buildings thereon found in Section 5156 to 
Section 5162, both inclusive, of the Compiled Statutes of 
Nebraska for 1922, prevail over the more general provisions 
of Section 854, Compiled Statutes of Nebraska for 1922. 
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so that in any event the county board may appropriate at 
least Two Thousand Five Hundred Dollars for that purpose 
without submitting the question to a vote of the electors. 


In the instant case the county already has a poor farm 
and buildings thereon and the appropriation, if made, will 
be, as I understand it, for the enlargement of buildings 
already in existence rather than the construction of new 
ones. 


This being true, and it being also true that the county 
board has a right under the provisions of Section 5158, 
Compiled Statutes of Nebraska for 1922, to levy and collect 
a tax not exceeding one per cent (two mills in view of the 
limitation imposed by Section 5910, Compiled Statutes of 
Nebraska for 1922) on the taxable property of the county 
and to appropriate the same to the purchase of land for a 
poor farm and the erection and furnishing of buildings 
thereon, I am inclined to the opinion that where the county 
already has the money available for such purpose without 
making a levy, it may appropriate in excess of Twenty- 
five Hundred Dollars without submitting the question of 
the appropriation to a vote of the electors, for the purpose 
of enlarging the buildings upon a poor farm owned by it. 
As already suggested, however, the question is not entirely 
free from doubt, and for that reason it may be prudent to 
either submit the question to a vote of the electors or to 
wait until the Legislature in unmistakable language has 
authorized the County Board to make such an appropria- 
tion without submitting the question to a vote of the elec- 
LOrs. 


GWA 


TAXATION—CORRECTION OF ERRORS 


A county assessor has power, where it is entirely clear the valuation 
of real estate for tax purposes for a preceding year was erroneous, 
to change the valuation of such real estate for the current year. 
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October 28, 1927. 


Honorable T. E. Williams, 
Tax Commissioner, 
Lincoln, Nebraska. 


Dear Sir: 


You submit to this department for answer a letter re- 
ceived by you from Mr. Sam K. Greenleaf, County Assessor 
of Douglas County, Nebraska, in which he inquires whether 
he, as County Assessor, has power to make correction for 
1928 where he finds that real estate has been erroneously 
assessed. 


Allow me to say the correct answer to Mr. Greenleaf’s 
question may not be entirely free from doubt, but I am of 
the opinion the assessor has power to make such a change 
in the assessed yaluation where it is clear the assessed valua- 
tion for the preceding year was erroneous. 


Section 5963, Compiled Statutes of Nebraska for 1922, 
provides among other things that 


“The county assessor in addition to the other duties provided by 
law shall revise annually the real estate assessment for the correction 
of errors.” 


I am of the opinion, however, that it is advisable the 
owner of the real estate be notified of the proposed action 
before the assessed valuation of any real estate is increased. 


GWA 


TAXATION—CUT FLOWERS AND POTTED PLANTS 


Cut flowers and potted plants grown for the purpose of sale may be 
assessed at their actual value on the first day of April of the year 
in which they are assessed. 


October 11, 1928. 
Mr. Farley Young, 
Deputy County Attorney, 
Lincoln, Nebraska. 
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Dear Sir: 


Allow me to say the correct answer to the question you 
ask may not be entirely free from doubt in the absence of a 
supreme court decision upon the precise point involved. 


I am of the opinion, however, that the kind of property 
you mention may properly be assessed at their actual value 
on the first day of April of the year in which the assess- 
ment is made. In determining their actual value the asses- 
sor will, of course, take into account the fact that they are 
liable to injury by frost or some other untoward occurrence. 
The law provides that 

“Nursery stocks, growing or otherwise, in the hands of nursery- 
men, shall be listed and assessed as merchandise.” 

Section 5936, Compiled Statutes of Nebraska for 1922. 


It may be urged that cut flowers and potted plants are 
not nursery stock and in the strict sense of the term that 
may be true, but I see no reason why they may not be as- 
sessed separate and apart from the land just as much as a 
nursery stock can be. 


It has been held by an Ohio court that 


“Growing plants and floral stock cultivated for the purpose of 
sale, and which the owner treats as merchandise, to be sold to whomso- 
ever may apply, are personal property and subject to be returned and 
taxed as such.” 

Miller vy. The George H. Mellen Co., 15 Oh. N. P. Re- 
ports, 33. . 


GWA 


TAXATION—EXEMPTIONS FROM INHERITANCE 
TAX 


August 8, 1927. 


Mr. Chas. A. Dafoe, 
County Attorney, 
Tecumseh, Nebraska. 
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Dear Sir: 


You inquire whether or not each and every person, re- 
gardless of whether they are related to the deceased or not, 
is entitled to an exemption of $500 upon bequests from de- 
ceased, free from any inheritance tax. 


In 1925 we wrote the county judge at Wilber, Nebraska, 
to the effect that we believed that each person would be 
entitled to an exemption of $500. The writer personally is 
still inclined to that view, although the matter seems to be 
somewhat in doubt in view of the decision of the Supreme 
Court in the matter of the Estate of Rudge, 114 Neb. 335. 
This case holds that unless the bequest is expressly excepted 
under the provisions of the inheritance tax law that it is 
subject to the tax. The Supreme Court, however, in that 
case did not expressly refer to the matter of exemption, 
but held that bequests to a cemetery and a church was liable 
to the tax. The question of the amount did not seem to be 
called into question, 


The law in question, Chapter 187, Session Laws, 1923, 
provides that property bequeathed shall become subject to 
the tax. Inasmuch as different rates are applicable to dif- 
ferent sums we presume that the rate might be the tax as 
provided for the bequest coming within its respective class, 
and that the $500 exemption applies only to estates where 
the whole amount or value of the estate is less than $500. 
This matter is not entirely free from doubt until the court 
expressly passes upon it. 


LD 


TAXATION—EXEMPTION—DISA BLED 
EX-SOLDIERS 


The real and personal property of a person disabled in the service of 
the United States as a soldier, sailor or marine is not exempt from 
taxation. 
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August 11, 1927. 


Mr. T. BE. Williams, 
Tax Commissioner, 
State House, 
LineoIn, Nebraska. 


Dear Sir: 


We have your favor of the Ist instant stating that an 
ex-service man who is totally incapacitated purchased cer- 
tain real estate in Omaha with money received from the 
Federal Government, and you inquire if such property is 
exempt from taxation. 


In reply you are informed that the only property ex- 
empt from taxation is that provided by Section 2, Article 
VIII, Constitution of Nebraska, when such property is used 
for agricultural and horticultural societies, and property 
used exclusively for education, religious, charitable or ceme- 
tery purposes. 


Section 5821, Compiled Statutes of Nebraska for 1922, 
sets forth the statutory exemptions of property from taxa- 
tion as provided for by the Constitution. 


Section 9042, Compiled Statutes of Nebraska for 1922, 
pertaining to moneys and properties exempt from execution 
to disabled soldiers, sailors and marines is as follows: 


“In addition to the exemptions now provided for by the code of 
civil procedure, there shall also be exempt from levy and sale upon 
execution or attachment, to every resident of the State of Nebraska, 
who became disabled in the service of the United States as a soldier, 
sailor, or marine, all pension money hereafter received and all property 
hereafter purchased and improved exclusively therewith, not exceeding 
two thousand dollars in value, and belonging to such soldier, sailor or 
marine.” 


This section, however, does not exempt property from 
taxation. - 


Section 9038 specifically provides as follows: 


“Nothing in this article shall be considered as exempting any real 
or personal property from levy and sale for taxes.” 
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The provisions of a Federal statute making property 
exempt, which is purchased by funds received by pension- 
ers, would only apply to taxes imposed by the Federal Gov- 
ernment. 


LB 


TAXATION—FORECLOSURE OF TAX LIENS 


The provisions of Section 6097, Compiled Statutes, are not broad enough 
to authorize the county treasurer to cancel judgments entered in 
actions brought to foreclose tax liens. 


April 7, 1927. 
Mr. Max G. Towle, 
County Attorney, 
Lincoln, Nebraska. 


Dear Sir: 


Allow me to say in answer to the question asked in 
your letter of inquiry of the 5th instant that the provisions 
of Section 6097 of the 1922 Compiled Statutes relative to 
the cancellation of tax sale certificates are not broad enough 
to authorize the County Treasurer to cancel judgments en- 
tered under Section 6108 and following sections of the Com- 
piled Statutes. 


You will note that Section 6097 only authorizes the 
County Treasurer to cancel tax sale certificates in cases 
where the owner of the certificates has failed either to de- 
mand a deed or to commence an action to foreclose the tax 
lien within five years from the date of the sale. 


Where a judgment has been entered under Section 6108 
et seq. it is entered of course in an action brought to fore- 
close the tax lien, so the conditions under which the can- 
cellation of a bond is authorized by Section 6097 do not 
exist in a case where the tax sale has been foreclosed. 


In a case where the tax has been paid by the purchaser 
at a tax sale, there is no question of the power of the Legis- 
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lature to prescribe a time within which a deed must be de- 
manded or foreclosure proceedings begun, but in a case 
where there has been a foreclosure at scavenger tax sale 
and the county has not received its money, there is some 
question of the power of the legislature to authorize a can- 
cellation of the lien of the taxes in view of the provisions of 
Section 4 of Article VIII of the Constitution, which reads 
as follows: 

“The Legislature shall have no power to release or discharge any 
county, city, township, town or district whatever, or the inhabitants 
thereof, or any corporation, or the property therein, from their or its 
proportionate share of taxes to be levied for state purposes, or due 


any municipal corporation, nor shall commutation for such taxes be 
authorized in any form whatever.” 


GWA 


TAXATION—GASOLINE—DEDUCTION—SHRINKAGE 


No deduction for shrinkage may be allowed for gasoline on hand July 
31, 1927. 


June 21, 1927. 
Dr. T. W. Bass, 
Chief, Division of Gasoline Tax, 
Department of Agriculture, 
Lincoln, Nebraska. 


Dear Sir: 


We have your inquiry asking if a dealer who is required 
to make a report on the first day of each month is entitled 
to a deduction of 2 per cent shrinkage on the amount of 
gasoline on hand on July 31, 1927, when he shall make his 
first report under the new gasoline tax law, Senate File 
No. 259, Session Laws of Nebraska for 1927. 


In reply you are informed that Section 5 of Senate File 
No. 259, Session Laws of 1927, in part provides: 

“The first report after this Act becomes effective shall include the 
two cent tax per gallon on all sales of motor vehicle fuel, up to and 
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including the last day of the calendar month for which the report is 
made, and a like tax of two cents per gallon on each gallon of motor 
vehicle fuel on hand at the close of business on said date.” 


You are informed that under the provisions of this sec- 
tion it is our opinion that no deduction should be allowed 
for shrinkage of gasoline on hand at the time the act be- 
comes effective. 


LB 


TAXATION—GASOLINE—REFUNDS—LIMITATION 


No refund should be made for gasoline purchased prior to July 24, 
1927, unless the claim for such refund was made within thirty 
days of the purchase. 


June 21, 1927. 


Dr, T. W. Bass, 

Chief, 

Division of Gasoline Tax, 
Department of Agriculture, 
Lincoln, Nebraska. 


Dear Sir: 


We have your favor of the 10th instant inquiring when 
you should cease allowing claims for refund of gasoline tax 
as provided for by Section 9, Chapter 172, page 450, Session 
Laws for 1925. : 


In reply you are informed that Section 9 of the above 
described act in part provides that where a person _ 


“who shall buy and use any motor vehicle fuel, on which the tax has 
been paid or which is chargeable under this Act, and shall consume 
the same for the purpose of operating or propelling tractors and com- 
bines used for strictly agricultural purposes, except in the operation 
of motor vehicles upon or over the highways, streets and alleys of the 
state of Nebraska, shall be reimbursed the amount of said tax so paid 
in the manner and subject to the conditions herein provided.” 
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This section further provides that the claim for a re- 
fund should be filed within thirty days from the date of the 
purchase or invoice. 


This act was amended by Senate File 259, Session Laws 
of Nebraska for 1927, which abolished the exemption above 
referred to. The act as amended becomes effective on July 
24,1927. This act provides an occupation tax measured by 
2 cents per gallon for the number of gallons used or sold by 
such dealer. 


It is, therefore, our opinion that no refund shall be made 
for any gasoline purchased prior to July 24, 1927, under 
the exemption provided for in Section 9, Chapter 172, page 
451, Session Laws of Nebraska for 1925, unless the claim 
for such refund was made within thirty days after the pur- 
chase of such gasoline and in addition thereto a showing be 
made that such gasoline has been consumed or used for the 
purpose of operating and propelling tractors and combines, 
prior to the 24th day of July, 1927. 


LB 


TAXATION—IRRIGATION DISTRICT HOUSE 
EXEMPT 


A dwelling house owned and maintained by an irrigation district for 
the use of its ditch rider is exempt from taxation. 


July 17, 1928. 
Mr. E. FE. Spencer, 
County Attorney, Hayes County, 
Hayes Center, Nebraska. 


Dear Sir: 


You say the Frenchman Valley Irrigation District owns 
a dwelling in your county which it maintains for the use 
of its ditch riders and on which it refuses to pay taxes. You 
inquire whether this property is exempt. 
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-The correct answer to your questions may not be en- 
tirely free from doubt in the absence of a Supreme Court 
decision upon the precise point involved. 


I am of the opinion, however, that the property is 
exempt so long, at least, as it is used exclusively for ditch 
purposes. The Irrigation District is a public corporation 
(46 Neb. 411) and under the Constitution. 


“The property of the state and its governmental subdivisions shall 
be exempt from taxation.’”” 


Sec. 2, Article VIII, Constitution of Nebraska. 


Moreover, Section 8472, Compiled Statutes of Nebraska 
for 1922, expressly provides that 

“All ditches, canals, laterals or other works used for irrigation 
purposes shall be exempt from all taxes, whether state, county or mu- 
nicipal.” 

Whether this statute would be constitutional as applied 
to privately owned irrigation works may well be doubted, 
but I am of the opinion that it will probably be held to be 
constitutional as applied to the irrigation works of a public 
corporation. 


GWA 
TAXATION—LEVY 


Levy of taxes should be only for items in the estimate. 


April 4, 1927. 


Mr. Ben H. Burritt, 
County Attorney, 
Ainsworth, Nebraska. 


Dear Sir: 
You state that a petition signed by at least fifty-five 


per cent of the legal voters of Brown County was presented 
to your county board requesting that the county board make 
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an annual levy not exceeding five mills for the purpose of 
providing a fund for the erection of the court house or jail. 
Your county commissioners neglected to include this item 
in your annual estimate made in January, 1927. You now 
inquire whether or not your county commissioners have au- 
thority to proceed with the erection of the public buildings 
when an estimate of the expense was not made as required 
by the 6th paragraph of Section 854, Compiled Statutes, 
1922. 


State vy. Lincoln County, 18 Neb. 283, holds that coun- 
ties and county boards can only exercise such powers as are 
expressly granted by statute, and such grant of power must 
be strictly construed. This case further holds that the 
county commissioners have no authority to issue county 
bonds for the purpose of raising money to build a jail, and 
a vote of the people of the county instructing them to issue 
such bonds will confer no authority so to do. 


In Re H. R. 284, 31 Neb. 505, it was held that the ques- 
tion of issuing bonds must be submitted to the people in 
the way provided by statute, and they cannot be issued upon 
a mere petition for the issuance thereof signed by a majority 
of the electors of the county. 


It therefore appears that the statutory authority for 
levying, assessing and collecting taxes must be rather strictly 
followed. Section 5 of Article VIII of the Constitution pro- 
vides that county authorities shall never assess taxes the 
aggregate of which exceed fifty cents per $100 actual valua- 
tion, except for the payment of indebtedness existing at 
the adoption of the new constitution, unless authorized by 
a vote of the people of the county. It is apparent that where 
a vote of the people of the county is required that a petition 
does not amount to a vote of the people of the county, as 
such petition may not have been presented to every voter in 
the county and eyery voter does not have opportunity to 
vote for or against the proposition. 


We, therefore, conclude that if the five mill levy in 
question would in the aggregate make the county levy ex- 
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ceed the constitutional limit, that then and in that event 
an election would be required and the board would be justi- 
fied in refusing to include the five mill levy in its January 
estimate. If, on the other hand, the question of exceeding 
the constitutional limit is not involved, we believe that the 
expenditure of the five mill levy for the purpose indicated 
could be authorized in the manner indicated by the statute. 
When so authorized it would of course be the duty of the 
county board to include such item in its January estimate. 
This the board failed to do, and the sole question now is 
whether or not the levy can be made and the taxes collected 
to erect the building. 


We call attention to paragraph six of Section 854, Com- 
piled Statutes, 1922, which specifically provides among other 
things that no levy of taxes shall be made for any other 
purpose or amounts than are specified in such estimate as 
published. Inasmuch as we find no authority for excluding 
the levy in question from the estimate, we conclude that 
collection of the tax should be deferred until publication of 
the estimate including such levy may be made in accordance 
with law. You will note that a severe penalty is provided 
in the event that the members of the county board shall 
make an excessive levy of matters not included in the esti- 
mate. 


LD 


TAXATION—LEVY FOR COUNTIES, CITIES AND 
VILLAGES 


The general levy for village or city purposes (in a city of the second 
class) cannot exceed five mills on the dollar of the actual valua- 
tion. 


The general levy for county purposes cannot exceed three and one- 
half mills on the dollar of the actual valuation unless an excess 
levy is approved by the electors. 
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August 19, 1927. 


Mr. Lloyd H. Jordan, 
County Attorney, Sheridan County, 
Rushville, Nebraska. 


Dear Mr. Jordan: 


In answer to your letter of inquiry of the 17th instant 
allow me to say that the general levy for village or city 
purposes (in a city of the second class) cannot exceed five 
mills on the dollar of the actual valuation. 


It is twenty per cent of twenty-five mills. (See Sections 
4280 and 5910 of the Compiled Statutes of Nebraska for 
1922.) 


The general levy for county purposes can not exceed 
three and one-half mills, except possibly a greater levy may 
be sanctioned ‘by a vote of the electors. The levy to estab- 
lish a sinking fund to pay off bonded indebtedness or the 
interest on same is not included, in my opinion, in the gen- 
eral levy of a city or village or of the county. The tax to 
maintain a street lighting system should not exceed a levy 
of one mill annually on the actual valuation. The levy for 
the library fund shall not exceed one mill per annum upon 
the actual valuation. The levy for the amusement fund 
should not exceed six-tenths of a mill on the actual valua- 
tion unless a larger levy is authorized by a vote of the elec- 
tors, in which case the levy for such purpose may be one 
mill on the actual valuation. (See Chapter 40, Session Laws 
of Nebraska for 1927.) 


The levy for park purposes may be as high as six- 
tenths of a mill per annum. [ do not recall any specific 
provision for the levy of taxes for streets and alleys in cities 
of the second class and villages except the provision in Sec- 
tion 4282, Compiled Statutes, that the expenses of same 
shall be paid out of the general fund and shall not exceed 
eight and one-half mills, (one and seven-tenths mills of the 
actual yaluation). 
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A city of the second class or village may levy a tax of 
not to exceed four-tenths of a mill upon the actual valua- 
tion for the support of a voluntary fire department, (Sec- 
tion 4391, Compiled Statutes of Nebraska for 1922), and 
a tax of five mills (one mill on the actual valuation) for 
cemetery purposes. (See Section 4493, Compiled Statutes. ) 


I do not recall any specific provision for the levy of a 
water tax except to pay the interest on and to redeem water 
bonds. The correct answer to the question as to what city 
or village levies must be considered a part of the general 
levy for city or village purposes may not be entirely free 
from doubt. I do not believe, however, that the sinking 
fund levy or the levy to pay interest on bonded indebted- 
ness should be considered as a part of the general city levy. 


The general county levy should not exceed three and 
one-half mills on the dollar except perhaps in cases where 
a greater levy may be authorized by a yote of the electors. 
J think all the county funds enumerated in your letter with 
the possible exception of the Agricultural Society Fund 
should be regarded as a part of the general fund of the 
county. 


GWA 


TAXATION—LIEN OF CHATTEL MORTGAGE 


A chattel mortgage given before the first day of November of any year 
creates a lien on the property mortgaged that is superior to the 
lien of the personal taxes for that year. 


October 6, 1928. 


Mr. Carl Anderson, 
Imperial, Nebraska. 


Dear Sir: 


Speaking of the collection of delinquent personal taxes 
by means of a distress warrant, you inquire: 


OPINIONS 325 


“If I levy on chattels and they are in mortgage, does 
the mortgage have to be paid first, if the mortgage has been 
given after the tax assessment. The way I have it I can 
take anything and sell it for taxes, mortgage or no mortgage. 
Am I right?” 


Allow me to say in answer to the question you ask that 
in my opinion the lien of a chattel mortgage given before 
the first day of November of any year takes precedence over 
and is superior to the lien of the personal taxes for that 
year. If the mortgage has been given after the tax came 
due, then the property can be seized and sold to satisfy 
the tax lien without reference to the mortgage, but ‘if the 
mortgage was given before the taxes became a lien, then I 
am of the opinion that whoever buys the property when it 
is sold to satisfy the lien of the taxes, will take it subject to 
the lien of the mortgage. 


GWA 


TAXATION—RAISING VALUATION OF TOWNSHIP 


A County Board of Equalization may raise or lower the valuation of 
the property in an entire township, where it is equitable to do so, 
without giving notice of such proposed change to the individual 
property owners. 


July 16, 1927. 


Honorable T. BE. Williams, 
State Tax Commissioner, 
Lincoln, Nebraska. 


Dear Sir: 


In re question raised by Mr. Shultz of Scribner as to 
the power of a county Board of Equalization to raise the 
valuation of an entire township without giving notice, allow 
me to say the Supreme Court of this state has held that 


“Where the value of property, as returned by the assessor, as to 
an entire precinct is relative too low, it may be raised by the board of 
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equalization without notice previously given to property owners.” 
Lancaster County v. Whedon, 76 Neb. 753. 


I am therefore of the opinion that a County Board of 
Equalization is not required to give notice of its proposed 
action to the individual taxpayers of a township or pre- 
cinct before it raises or lowers the assessed valuation of 
all the property in the township in conformity with the 
provisions of subdivision numbered ‘‘Third” of Section 5972, 
Compiled Statutes of Nebraska for 1922. 


GWA 


TAXATION—REFUND OF OCCUPATION TAX 


To entitle one to a refund of occupation tax paid, demand must be 
made for such refund in the way and manner set forth in the 
second subdivision of Section 6018, Compiled Statutes. 


July 2, 1928. 
Mr. 0. F. Galloway, 
County Attorney, Saunders Coanty.: 
Wahoo, Nebraska. 


Dear Sir: 


In your letter of June 28th you say, among other things, 
that 


“It is my opinion that inasmuch as the County has paid 
over part of said fees to the state that the farmers must not 
look to the county but to the State re such refund, and it 
is my further opinion that it is very doubtful if they have 
any just claim even. 


“T would also appreciate hearing from you at your con- 
venience as to whether or not the County Treasurer should 
issue farm truck registrations for $8.00 now. It is my 
opinion that for the present the law is as laid down by the 
recent Supreme Court decision, therefore the Treasurer can 
properly do so.” 
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Assuming that the recent decision of the Supreme Court 
regarding the registration fee to be paid by the owner of a 
farm truck stands as the law, I am of the opinion it will be 
difficult for the owner of such a truck to recover such excess 
from the county. 


In the case of Shue y. Village of Silver Creek, 98 Neb. 
551, it was held that in order for one to recover money paid 
pro tanto as an occupation tax a demand for such refund 
must be made in the manner set forth in what is now the 
second subdivision of Section 6018, Compiled Statutes of 
Nebraska for 1922. This means that a demand in writing 
for such refund must be made within thirty days after pay- 
ment is made. I presume there are few, if any, cases where 
this has been done. In any event, the county would be 
liable for no more than its proportionate share of the excess 


paymient. 


I am of the opinion that as the law now stands the 
Treasurer will be justified in accepting $8.00 as the regis- 
tration fee for all farm trucks that weigh less than four 
thousand pounds exclusive of load, but in view of the fact 
that a motion for a rehearing will probably be filed in this 
case, I suggest that the receipt show that the $8.00 registra- 
tion fee is accepted upon the condition that if the court 
modifies its decision heretofore rendered, the right to claim 
the additional sum due is not waived. Any words in the 
receipt for the fee that suggest the idea herein expressed 
will be sufficient. 


GWA 


TAXATION—SALE OF REAL ESTATE 


All delinquent special assessments, as well as all delinquent real estate 
taxes should be included in a tax sale of real estate. 


June 10, 1927. 


Mr. K. A. Cornish, 
County Treasurer, Polk Comme 
Osceola, Nebraska. 
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Dear Sir: 


You say that in October, 1926, the city officials of Osceola 
levied a special assessment against the abutting real estate 
for graveling certain streets in that city; that it was then 
too late to have said assessments placed on the tax rolls for 
the year 1926; and that the city attorney now insists that 
said special assessments be placed on and made a part of the 
regular real estate tax rolls for the year 1927. 


You further say: 


“All previous special assessments levied by the various 
cities of this county have been made up in a separate book 
from the regular tax rolls, and has been advertised and sold 
at each sale date following the delinquent date of the various 
assessments.” : 

You inquire whether it is possible to sell real estate at 
tax sale for only the regular real estate taxes levied against 
it and without including in the sale special assessments 
against said property that are unpaid and delinquent at the 
time of the sale. 


Allow me to say in answer to your question that all 
delinquent special assessments, as well as all delinquent 
general real estate taxes should be included in my opinion 
in a tax sale of real estate in this state. 


The statute provides: 


“That wherever power is now given by the revenue laws of this 
state to the county treasurer of any county in this state to sell real 
estate, on which the taxes shall not have been paid as provided by law, 
it shall include the power to sell said real estate for all the taxes and 
special assessments now levied or hereafter levied by any county, mu- 
nicipality, drainage district, or other political subdivision of the state, 
and all provisions of said revenue law, now in force with reference to 
the collection of taxes shall apply with equal force to all taxes and 
special assessments levied by said county, municipality, drainage dis- 
trict or other political subdivision of the state.” 


Section 6101, Compiled Statutes of Nebraska for 1922. 
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And the Supreme Court has held: 


“A tax sale is invalid where it was not made for all delinquent 
taxes against the land with interest and costs.” 


Medland v. Connell et al, 57 Neb. 10. 


The special assessment for graveling all comes due at 
one time and is not payable in installments like an assess- 
ment for paving. I do not regard it, therefore, as a vital 
matter whether it is entered in a separate book or on the 
regular tax list, although I think it would be more con- 
venient to have it entered in a separate book. Here in Lin- 
coln they have no special assessments for graveling, but 
they do have special assessments for paving and sewers and 
for sidewalks. The assessments for paving and sewers are 
payable in installments. The special assessment for side- 
walks all comes due at once. 


I understand assessments for sidewalks are placed on 
the regular real estate tax rolls and that assessments for 
D> 
paving and sewers are entered in a separate book. 


Permit me to add that in my opinion a taxpayer may 
pay a special assessment without paying the general taxes 
levied against real estate. 


Section 5598, Compiled Statutes of Nebraska for 1922, 
as amended by House Roll No. 590, will expressly so provide 
on and after July 24, 1927. Said Section 5598, as amended, 
reads in part as follows: 


“The treasurer shall receive from any taxpayer at any time, the 
amount due on account of special assessments of any kind including 
those levied for the use of any irrigation district whether other taxes 
on the same real estate are paid or not. In such case the tax receipt 
shall plainly show exactly what assessments have been paid and shall 
show that no other tax on said real estate have been received by said 
treasurer.” 


GWA 
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TAXATION—VOLUNTEER FIRE DEPARTMENTS 


Levy for volunteer fire departments may be made to extent provided 
by Sec. 4391, Compiled Statutes of Nebraska for 1922. 


March 9, 1927. 
Mr. L. A. Robertson, 
Harvard, Nebraska. 


Dear Sir: 


You inquire what amount your city council may levy 
to buy fire equipment. We call your attention to Section 
4210, Compiled Statutes of Nebraska for 1922, which pro- 
vides that such purchase may be made, and appropriation 
made therefor. In this connection we call your attention 
to 51 Neb. 870, 93 Neb. 704, 72 Neb. 518, in connection with 
Section 4287, which last mentioned section provides that 
occupation taxes may be levied; also Section 4375, which 
provides for disposition of all money received on special 
assessments. 


Section 4391 provides the city council in cities and board 
of trustees in villages having only volunteer fire depart- 
ments or companies may levy a tax annually of not more 
than four-tenths of a mill on the actual valuation of the 
property within said city, etc. 


Inasmuch as Section 4391 was enacted in 1921 at the 
same time that Section 5910 went into effect, it would seem 
that the Legislature contemplated a levy to the extent of 
the authority indicated by Section 4391, Compiled Statutes 
of Nebraska for 1922. 


LD 


TAX SALE 


The owner of real estate can not purchase his own property at tax 
sale. 
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The law does not provide for the sale of land at a scavenger tax sale 
for an amount greater than the amount of the decree plus interest, 
penalty and costs. 


October 1, 1928. 


Mr. Isaac Roush, , 
County Treasurer, Kimball County, 
Kimball, Nebraska. 


Dear Sir: 


You say that your county is about to hold a scavenger 
tax sale and you ask 


“Can the owner of the property bid on his own property 
at this sale? 


“Can the property be sold at this sale for more than the 
taxes plus the interest and cost of sale?” 


I will answer the above questions in the order in which 
they are asked. 


1. No, the owner of real estate is not a proper party 
to bid on his own property at a tax sale in my opinion. 


2. I find no provision in the statute for the sale of 
any land at a scavenger tax sale for an amount greater than 
the amount of decree plus interest and costs. The law ex- 
pressly provides that 


“At every sale by the county treasurer under this article, the 
highest bidder shall be deemed to be the person who offers to pay in 
cash the amount of the decree, interest, penalty and costs due on any 
parcel of land or lot at the date of the sale, * * *” 


Section 6122, Compiled Statutes of Nebraska for 1922. 


The law expressly provides that the purchaser may pay 
the tax for an interest in an undivided portion of it, but I 
find no provision for paying more than the decree finds due 
upon any tract plus interest thereon and costs. 


GWA 
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TELEPHONE COMPANIES—CHARGES FOR USE IN 
HOTELS 


No charge for use of telephones in guest rooms in hotels being specified 
in tariffs, a charge therefor should not be made. 


October 6, 1927. 


Mr. C. A. Randall, 

Chairman, 

Nebraska State Railway Commsision, 
Lincoln, Nebraska. 


Dear Mr. Randall: 


As you know, I have been in communication with the 
Northwestern Bell Telephone Company in regard to the 
additional charge made by hotels on long distance calls from 
guests’ rooms. 


This practice is not authorized by anything in the tariffs 
and is clearly unlawful. I suggest that the Commission 
notify the telephone company to direct the hotels to cease 
making such charge and if the practice is not immediately 
discontinued that an order should be issued against the 
telephone company to show cause why private branch ex- 
changes should not be immediately removed from the offend- 
ing hotels. 


HL 


TELEPHONE COMPANIES—COMMON CARRIERS 


A telephone company, although small and not conducted for the pur. ° 
pose of earning dividends, is a common carrier if it serves non- 
stockholders for hire and conducts long-distance service for hire. 
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July 14, 1928. 
Mr. I. J. Devoe, 
Chief Accountant, 
Nebraska State Railway Commission, 
Lincoln, Nebraska. 


Dear Sir: 
Your favor of July 9th duly received. In it you state: 


“T have conferred with Chairman Randall on the mat- 
ter I am submitting to you herewith, the application of the 
Walnut Grove Telephone Company for authority to increase 
rates. 


“It was my thought, after reading this application, that 
it was very similar to the Cotesfield case in which the su- 
preme court decided that the Commission had no jurisdic- 
tion. The Commission would be pleased to have an opinion 
in regard to this matter in order that we may have some- 
thing tangible upon which to base future jurisdiction over 
small telephone companies.” 


In 1922 there was an application before the Nebraska 
State Railway Commission in which permission to reduce 
rates was asked. The prayer of the application was granted 
and the rates were reduced. In the opinion in that proceed- 
ing the Commission briefly described the character of the 
company and its operations as follows: 


“Applicant company is a tiny company, supplying service to one 
hundred thirty-five subscribers, one hundred thirteen of whom are 
stockholders and twenty-two non-stockholders. The company advises 
that it is desired to operate as economically as possible, and with no 
thought of return upon the investment. Among its fixed expenditures 
are $75.00 per month for switchboard operator and switching fees in 
two different towns. The secretary also receives $2.00 per month for 
his wages. Any monthly balance is used in paying taxes, insurance, 
miscellaneous charges and maintaining the company’s properties.” 


No material change appears to have taken place since 
that time. There are now 140 subscribers, one hundred 
twenty-five of whom are stockholders. There are thug fif- 
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teen subscribers who do not own stock. The non-stockhold- 
ers are charged the same rate as the subscribers are charged. 
The company also does toll business from which it appar- 
ently receives a small revenue. 


There was no opinion by the Supreme Court in the 
Cotesfield case. 


Your question is, I take it, whether or not the applicant 
company is a common carrier. It is a common carrier. Sec- 
tion 5483, Compiled Statutes of Nebraska for 1922, defines 
a common carrier as follows: 


“The term ‘common carriers’ as used herein shall be taken to in- 
clude all corporations, companies, individuals and associations of indi- 
viduals, their lessees or receivers, appointed by any court whatsoever, 
that may now or hereafter own, operate, manage or control any rail- 
road, interurban or street railway line, operated either by steam or 
electricity or any other motive power, or part thereof, or any express 
company, car company, sleeping car company, freight and freight line 
company, telegraph and telephone companies and any other carrier 
engaged in the transmission of messages or transportation of passen- 
gers or freight for hire.” 


The fact that this company calls itself “mutual” and 
the further fact that it is not operated as a money making 
concern do not alter its legal status. The company actually 
charges for the use of its facilities, that is, it operates for 
hire and is a common carrier under the statute. It there- 
fore falls under the jurisdiction of the State Railway Com- 
mission. Size does not affect legal principles. A -small 
telephone concern actually doing a public telephone business 
and charging for it falls within the definition of the statute, 
as well as does the largest carrier by railroad in the state. 
The application should be heard and determined by the Com- 
mission. 


AL 


TELEPHONE SYSTEMS—CONDUCT OF BY VILLAGES 


An incorporated village has no power either to own or to operate a 
telephone exchange. 
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May 3, 1927. 
Mr. L. R. Seiler, 
Dickens, Nebraska. 


Dear Sir: 


Your telegram of today addressed to the State Rail- 
way Commission was delivered to this department for atten- 
tion. 


There is no power under the statutes for an incorpor- 
ated village either to own or to operate a telephone exchange 
nor is there any provision authorizing the issuance of bonds 
for the construction or equipment of a telephone exchange. 


The statutes provide for county telephone systems (Sec- 
tions 7122-7131, Compiled Statutes of Nebraska for 1922), 
but the provisions do not extend to villages. 


HL 


TOLL BRIDGE—FUNDS FOR CONSTRUCTION 


A statute may be passed authorizing the state to construct a toll bridge 
if the necessary funds are provided before the bridge is con- 
structed. 


March 12, 1928. 
Mr. Roy L. Cochran, 
Secretary, 
Department of Public Works, 
Tincoln, Nebraska, 


Dear Sir: 


In answer to your letter of inquiry of the 10th instant 
in re right of the state to construct toll bridges, allow me 
to say that I do not recall any statutory provision which 
authorizes the state to construct bridges and pay the cost 
of construction out of tolls to be collected thereafter. — [I 
know of no reason why a statute may not be passed authoriz- 
ing this to be done, but if it is done the funds will have to 
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be provided before the bridge is constructed and without 
the issuance of bonds in excess of the sum of $100,000, for 
Section 1 of Article XIII of the Constitution of Nebraska 
provides that the State may not contract debts in excess 
of $100,000 except for the purposes of repelling invasions, 
suppressing insurrections or defending the state in war. 


GWA 


TOWNSHIP BOARD VACANCIES 


Vatancies in township offices are filled by the town board. 


February 7, 1927. 
Mr. Julius D, Cronin, 
County Attorney, 
O'Neill, Nebraska. 


Dear Sir: 


Further answering your inquiry as to vacancies in 
town boards as set forth in your letter of February 1st, 
we call your attention to Section 2244, Compiled Statutes, 
1922, which says that in township offices vacancies are 
filled by the town board, but where the offices of the 
town board are all vacant the clerk shall appoint, and 
if there be no town clerk the county. clerk shall appoint. 
This section seems to place the authority to fill the va- 
cancy in the town board. 


This conclusion is further supported by the case of 
State v. Taylor, 26 Neb. 580, which holds exactly in ac- 
cordance with the quotation from the statute. We be- 
lieve the opinions we formerly sent you hold the same, 
and that the court said in the decisions therein cited 
that a supervisor is a township officer. This, of course, 
would make the same ruling applicable to a member of 
the town board. 


LD 
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UNIVERSITY—APPROPRIATION FOR 
CONSTRUCTION WORK 


« 


Money appropriated in 1927 for construction work at the State Univer- 
sity became available October 1, 1927. 


May 17, 1927. 


Honorable E. A. Burnett, 
Acting Chancellor, 
University of Nebraska, 
Lincoln, Nebraska. 


Dear Sir: 


You call my attention to House Roll No. 295, passed 
at the last session of the legislature, and entitled: 


“AN ACT making appropriations for the State Gov- 
ernment, for the biennium ending June 30, 1929, and the 
conditions of payment thereof,” 
which among other things appropriated money for the 
construction of buildings at state institutions, with a 
general provision that 


“None of the amounts herein appropriated for building construc- 
tion can become available prior to July 1, 1928,” 


but which contained a special provision as to the State 
University which reads as follows: 


“Purchase of land, equipment, repairs and construction of buildings 
on the various campuses of the State University or at the substations, 
green houses at the State Farm and equipment for new wing, Univer- 
sity Hospital, Omaha, the sum of not less than $75,000, nor more than 
$100,000. Said funds not to be available before October 1, 1927. 

Bes eae Lee ee an Ss Tae See a tke ae ee te! $450,000.00 


You inquire whether this appropriation will become 
available October 1st, 1927, or July 1st, 1928. Allow me 
to say in my opinion the special provision applicable to 
the funds available for construction work at the State 
University prevails over the more general provisions 
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applicable to construction work generally at the various 
state institutions, and, therefore, the fund of which you 
speak is available for use October 1st, 1927. 


GWA 


WARRANTS—COLLECTION 


The collection of city, village and county warrants may be barred by 
lapse of time. 


April 6, 1928. 


Honorable W. M. Stebbins. 
State Treasurer, 

State House, 

Lincoln, Nebraska. 


Dear Sir: 


The Supreme Court of this state has held that vil- 
lage warrants sometimes outlaw by reason of lapse of 
time. 


“Such a warrant will be barred in five years from the time it be- 
comes due.” 
Arapahoe Village v. Albee, 24 Neb, 242. 


The same rule obtains as regards county warrants. 
(See Bacon v. Dawes County, 66 Neb. 91.) 


I think the rule is the same as to school district war- 
rants. It is provided by statute however that 

“In any cause founded on contract, when any part of the principal 
or interest shall have been voluntarily paid, or an acknowledgment of 
any existing liability, debt, or claim, or any promise to pay the same 
shall have been made in writing, an action may be brought in such 
case within the period prescribed for the same, after such payment, 
acknowledgment or promise.” 

Section 8522, Compiled Statutes, 1922. 
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WORKING HOURS FOR FEMALES 


August 20, 1927. 


Mr. I. T. Fellows, 
Geneva, Nebraska. 


Dear Sir: 


You ask us to advise you concerning the law regard- 
ing the employment of females and their working hours. 


Section 7659, Compiled Statutes, 1922, provides that 
in metropolitan cities and cities of the first class no 
female shall be employed in any manufacturing, mechani- 
cal or mercantile establishment, laundry, restaurant or 
office, or by any public service corporation more than 
nine hours during any one day, nor more than 54 hours 
in any one week.. There are other provisions of the sec- 
tion which are not necessary to quote. You will note 
that this section pertains to metropolitan cities and cities 
of the first class, and not to cities such as Geneva. It is 
possible, however, that the city of Geneva may have an 
ordinance governing the matter. 


LD 


WORKMEN’S COMPENSATION—SCHOOLS — INJURY 
TO TEACHER 


Workmen’s Compensation Act applies to Smith-Hughes teacher injured 
while in the performance of his duties. 


June 19, 1928. 


Mrs. Elizabeth Emery, 
County Superintendent, Sioux County, 
Harrison, Nebraska. 
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Dear Madam: 


In answer to your recent inquiry wherein you ask our 
opinion as to whether or not a Board of Education is in 
any way responsible for the doctor’s bill of its Smith-Hughes 
teacher who cut his thumb on a buzz saw, we will be unable 
to give you a positive answer. The law at this time on this 
point is uncertain. 


The Workmen’s Compensation Law applies to the State 
of Nebraska and every governmental agency created by it. 
Section 3656, Revised Statutes of Nebraska for 1913, par. 3, 
provided, however, that 


“It shall not be construed to include any person whose employ- 
ment is casual or not for the purpose of gain or profit by the employer.” 


Under this section our court in a very thorough discus- 
sion in the case of Ray v. School District of Lincoln, 181 
N. W. 140, held that a janitor of the Lincoln schools did 
not come within this act and that the school district was 
not liable for his injury because, while the school was an 
agency of government, it was not carried on “for the pur- 
pose of gain or profit by the employer.” 


Since this decision was handed down by our court this 
section has been amended. Section 3038, par. 3, of the 
Compiled Statutes of Nebraska for 1922, now reads as fol- 
lows: 

“Tt shall not be construed to include any person whose employment 


is casual and which is not in the usual course of the trade, business, 
profession, or occupation of his employer. * * *” 


The law as amended omits the qualification “for the 
purpose of gain or profit”? and it seems that possibly the 
Legislature had in mind making the law applicable to such 
a situation as the present. 


It is our understanding that the Lincoln School Board, 
since its favorable decision in Ray v. School District of 
Lincoln, has taken the attitude under the new law that it 
is liable for injuries of teachers and employees. 
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It is our opinion that under the present statute this 
law applies to and covers the injury of your Smith-Hughes 
teacher and that your Board of Education should pay his 
doctor bill. 


LCD 


TABLE OF CASES 


A 
Abbobb we Stakes cries soci ha: cose I de alsa dio bites oe ee 15 
Anholta: Vv. Staten ss si. 0ssice. crc eRe ou aT use es bee eo 15 

B 
Babcocktv.": State... owas econ ER Sop GEE OL Pe eS 83 
Baney-v..C. Boe. Q. RR. Comand States. iii iano ie na hoe 15 
Baright= vic Basic. cats screed ho on ae SER Bao ad oa elon Penna 89 
BATHS Vic URLs oi als a vieey eaten ew eel ote ace eA aes gta Sia wt hee ae eee a 15 
Bartlettvysc Statee.. § is sora ees So AR oa ee 15 
Beth: ws States ces. SSG vin eee tic ees Me POTN ae Lie See ee Ree Bae 15 
Beebe; etal WAS waite ss npaiten etka chive Seine area ON ot le NOREEN 25 
Bignchard™ yo Stee scotia ot ag See Sa aT e nee eee 83 
Booth: vi Menton iesc- {sips ba pal ois aac PORES, as TTS Ee eR 39 
BOW AV i. SURE. Se Se ooo opts ie cate! lee pe ER BUT TS wee ees & 16 
Bourne Vi States fc 55h cai os aad aoe aE Ty Sink Siew baw eee 33 
Brady, In the Matter of the Application of..................008- 39 
BIAVOGU WV, Mos NURe soe bance aise Rie ee EL ASS bide as oe See 16 
Brictson Migr Corv- Close; cet al .svacen se sica aioe ieee vot ere 54 
Brictson- Mtge: ory; Clone; eb. als sesamin oo she cae eine tbs ee ns 55 
Brott, In: recAppHCation Whe eesed Sac teee et a woe SE seh ees 39 
Brottiv.. State coe. cieges eae Seibel aR we See Ae oe ewe 16 - 
Brows; Wav rOn ve Seabee aed was he eae eet on Ve waeys se Varies 16 
Brown, David O. and One Ford Automobile v. State............. 16 
Brawno;.. LL6e VeSAtate s 5-5. cay. c ale COR Oe Ea dale tts 5-0-0 AML rae 16 
Broqiet Vii Statens. Sse hake Rees eae Oe ees Pe SCRE oe Pe 33 
Burton Vi Stateaqse ook: we sic eee eel emiata einai yy aaaenibw cttw’ mae Sok ee 16 
Burpoyne,- Gtodlovs Statens 5 ss. seaeala ae a ste oe bl ME Ses 5 we cies 25 

Cc 
Carbino, In- re Application: Ghos accss des werden vos Miarces.ged hse vee 16 
Carmuchael=v. ‘State... :.2 cere Pian ORR ES NA eee aire ysithes bawa ey 33 
Garter cer race 55. 9:2. tw caeeeaeee o aigreeaie ele a PRAM es eel aigs stele Detew solv o% 17 
Chah,etsaly. @onnson; Gtiah pris acc Uevitcs vack selahronlieig cevale sleet 39 
Ghadron; Crtey On We Stated cae cpa nerd sta Re twins cake eee ures ¢ 17 
Chicago, B, & Q. R. R. Co. (Interstate Commerce Commission)...... 62 
Chicago, B. & Q. R. R. Co. v. Osborne, et al............. cece eeeees 56 
Chicago, B. & Q. Rak. Co. v. Smith, et al. cin... ccc leew ce ie ces 56 
Chicago, Bak QaR.aeeG0.¥.. SMiths Cb Al rarest weeie eee 57 


344 REPORT OF ATTORNEY GENERAL 


Chicago, B. & Q. R. R. Co. v.. Williams, et al........... cee cece eee 57 
Ghicago, B. & Q.-R. R.,/Co. vy. Williams, et al. .cs ss 00 cee ee se 58 
Chicago, B.& Q.R: R.Co. v.. Williams,-eb als. c..5. 0 ee eck eee cea 59 
Chicago & N. W. Ry. Co. (Interstate Commerce Commission)....... 62 
Chicago & N. W. Ry. Co. v. Osborne, et als... cen eee ce eee 56 
Chicago & N. W.- Ry. Co. v. Smith, et alin... ci... eee cnt e econ 56 
Chicago & N. W. Ry. Co. v. Smith, et al. oo... cca ecw ecw nce nees 57 
Chicago & N, W. Ry. Co. v. Williams, et al... ni. 0. eect ieee es 58 
Ghicdco &-N.'W.- Ry. Co. v, Williams, et al. 000... ibe ee de 59 
Chicago, R. I. & P. Ry. Co. (Interstate Commerce Commission)..... 62 
Chicago, R. I.& P.. Ry: Co. v. Williams, et ali oi. sc... cee wren elec 58 
Chicago, R. I. & P. Ry. Co. v. Williams, et al.......... 06... cues 59 
Chicago; R. Lve&sPu Ry; Conv Williams, St alvin cc ae ces ene oe 60 
Chicago, St. P., M. & O. Ry. Co. v. Osborne, et al................05 56 
Chicago, St.. Pi, M. & 0: Ry. Co. -v. Smith, etcal.. 2.0.55 sca ce cee e's 57 
Chicago, St. P:, M.& O- Ryo Go: vy. Smith, etialneit sii. Geet 57 
Chicago, St. P., M. & O. Ry. Co. v. Williams, et al................. 58 
Chicago, St. P., M. & O. Ry. Co. v. Williams, et al ................. 59 
CEES GT rae po Ra Oe Renee rae GP 7h Cl ache ERE RMT Cie ia eed AEP oy eee ee 17 
Class Rate Investigation (Interstate Commerce Commission)...... 62 
Gs GAs eiceseke aie ee Rees pia ed wee ta pa En cing aa weeks 17 
Gicbill sey be Beate s oe eet Parra in caret BG 3.0 ns Wee ea 17 
eect hoa ota tbs te xs park Oca eek OE Be So el aioe 17 
Gee bile Oo babes cate oo oleh eae re = 2 a vs Pade Woe a's, ul See Ss 33 
SF o a ora RO aired ic: 10- eacieme ego ee epg nie ER an ree mr eer eee Rarer 17 
ERS Tai Ne ie Se = Ree ey eee gh are ply ABSA GR Piece oer 18 
BSMOIA IM Gia We GALEN coe koe etae a ine SS eos ec ae nats an etre Are 18 
HELO WC Ns SHLSRER oat oo. CSG ne STAGE ANY v's RRR es oak wT rca ie eS 18 
D 
Te Gai Neos Lh ts parma cmap hrs oc ee Seana eet tk he RAs eile Gree eee Pa 18 
NSTI We PA GALEE) Soci Catan ATA eles cok swe SIE DRT Oa sw nce ake ae 18 
Dbpere VG VUNG 3475s coco be Rep nds ew Sa, 5 URS Sap Sareea rat as 39 
MOR LALO sn. oo oe Sener nepeer es Aah Scien. Sool eee sence acon Ion earn lots: oe 18 
Bsr rrce ara. Gre Weise omni tea pee ed stag booed aca eladietacaakl alent iva areas 18 
Pmnver and Mitchell v--Statenc sa ti ee et ee ne wpe ee ee 19 
MASP IT > WoO LAUR, gogo sind os Pie OE oe aos tonls ig netacinpas aa pea fale ele ois Paty 19 
E 
MUGk WAIT Ves SEALE Sint: Vcisyss h Siore oe se ie a oe Oe vg Ee eee eo 33 
F 


Farmers & Merchants Telephone Company of Alma v. Orleans Com- 
Sires ego 6) (1 ins |< eae Ee Ben iver enh) oc anette mere pr 19 


TABLE OF CASES 345 


Farrington and ~Wrinkle westates: tee, Soa eee oe es has 19 
Fayars, In the: Matter: obser. <cese et tees = he eee vs ates: 39 
Eutzsinaione=vi ale «see ne as) ee eo See eee 19 
Plaviavan: and “eniarus v= States. se ees oe oe et 19 
PlamniPanw.rtaye 5 ssaweee ei oes oe eee coe te ene oe sae 19 
First National Bank of Hershey v. Derryberry, et al.............. 23 
G 
Galloway vi lW Olie. eb sale do ee eee Bee ws eh ee 33 
ASBPTOLE SV SALONS... wre peices neta ae ar or ER ne 34 
AT ATRONE Wor USS cas 9c lasa ear Sais cea on Bee hoa, es Sane 20 
Gormley. 7 Staten = cio te ati eet meee ce oe a cets oee eee 20 
(SGP Ona Wa, SALES. pera corte tees spel se vod eseneiee aati aes ot ene we el es ease 20 
Graeme. and: Hamilton: Wistatends;, <6 vc cote ewe eas as Sea Sine eet 34 
GratevasS tatesacans s «de clenew aoe ae ee OEE BE Pons Wa ea See 34 
Grain Rate Investigation (Interstate Commerce Commission)...... 62 
Green, ‘Charles ttic vs nLabe saa ses See oe chee Lok eT Jae 20 
Green Saninel-v.-Gtatecn oe snd Weert oe Oe a ie es oa eee tae 20 
Griese: vi Statics. wc. sn ae tec a] a en oP ea anand es wie ae 34 
GPM. Wiss SAL aa saw & win ate Bee aoR aca eo eee Wee ces oe BTN picara ae SI 20 
AS OTITIS ge SEE os 3 0g ates das Gone RES wae atteine. Ta eae saree ete es 37 
H 
Halbertvic States...) sures sented o Pee im hc oes See te eee 20 
isang Vv. Otates =. saat ape ae ager eas at es he aa ee 21 
Harris! v; States 527: an ers reel aes sam cake ne eRe ay hie heres 21 
Haw eye Mentors cscs. ons pee se oS ok ove eo pa aw ese Hears 21 
Hawk, In the Matter of the Application of...................0eeee 39 
Hay Rate Investigation (Interstate Commerce Commission)....... 62 
RAL 575 Sbeateses te vcck.« ch tawiets te Spee eINEME Sos sate FE teas hace ere 21 
ETAT abe gies ye: | 3 ty oem Seo, nan vy, 1. a rae aon pe = Omar a 21 
Holmberg wei SB. Mic Oe CF Sera os eo Pea Bo we cpislete eats 21 
Holmrberev, 26.5 siteck eM Oe OR Ye Otis, sateen an wie wie lowe es dete Oop ces 54 
Finlber tv, Wen GOs fies. 5 ocx’ ose aise eeecwioce wie ene ae So Sister ee 3 21 
Bulbett: vi enon yi. gta ae ees 5 eine ee eT 40 
ERG TICS: Vn S bebe si srasecar eco ose aaa ioe MIR Te ncaa ws oe vo eo dee WRstno parusews 22 
J 
PONTE ON 5 V.c2 SHEDER ae v2 ain elotals mR ore &  blee a0. 5 vo Sage a 22 
Fad isin Svs Sb bie ete cco «x ova feat a yeaa alae Vole arta wink ye oe Bee areete 22 
K 
Kennedy. vi Stabe stierinc ss sc eG ates Sa ere ee ee ea rE 22 


Rent =v. Stabe aes Osis a Sk ok eas Cea Se sees 40 


346 REPORT OF ATTORNEY GENERAL 


eee: iss PM ONCON sects wit « oa aeons + ose eee BLE Pe eae 
PUOMACHMIGE Wy tLe, ow cieceoitglnns Gs Se wh cS PE aes ad oe bey 
| Sig FL SS hc 0h opener aa 0 eigenen, Ei Reena aA ata ae 


LT SSG OE PE ye area yeE RES RAT ROS WE oor te ere 
LOTTE SAT ety 72 Renee a ee ae a are eee Pee ri a ar ot AR awe nee 
Lexington Mill and Elevator Co., et al v. Randall, et al............ 
Lexington Mill & Elevator Co. v. Nebr. State Ry. Com............. 
PRCT Me ME Arcata eins Sateen cian sass ace eae pee wn wales aT See 
USL VETL STE ROA Shh) Fy 20 # Beemer bein ot ar A Rory ger reser Gi Rin eros opine u Pere 
Live Stock Rate Investigation (Interstate Commerce Commission). . 


Lower, In Matter of Application of..............cc cece e nce e nu eeee 


M cGolley = Vi tae tig as cctivte 5 os na Oe ETDS hae Oh De Rs 
McDonald State Bank, et al v. Derryberry, et al................... 
STEGER R NS VMN OT og Fase, Se Bao anon sg "SF TM sien w WRAL, oc ae ee we 
Meir tac ys OLAS, ao acs hae n Caav a eee wo cia Ae nie oo ie aie saa 
AGOGO VS SEALE $s aia ain ose eet Poa bk o SOMMER RE oe ae Omar? aia e 


ESM” Wien SUSE ain the na grat cegEee ete. Sevcsvach es 5h ples aise wisted Misa Wesker 
Merchants National Bank of Omaha v. Bauman, et al.............. 
DIOTICIG Ve MAYEN, OG SLE, once: cele ink og S oom ale eine ore Bares Ok ne pe oto 
Miller v,- MeLaurhlin, GGA) se. i. eeasjcm eg aoe pcre be bute DR se dae 
Miler ¥,-Melsuonnsob OL; . . >. «ss. metas wGs-1.0<'s ss bu pode Salen 
ISLET SS CALC <n aca daxesis. s,s 5. <0 in BRR co Sk wo Alaris chee oe 
Missouri P. R. R. Corp. v. Nebr. State Ry. Com...............0000. 
Missouri P. R. R. Corp. v. Nebr. State Ry. Com................0.0. 
MissonrioP R.. R.Corp; v, Smith, eb-ale sasptegasiess 0s sos ea babe 
Missouri P. BR: R. Corp. ‘v. Williams, et alovpe ss 5. ses ceca aces 
Missouri P. R. R. Corp. v. Williams, et al......... cece cee cee eee 
PGRN 9-529 CALS cc asin le! nso SEALs a. os rg BR ES 
SW SPE Go AR eae tea saat «Wishes feu acer scanala Wd > Meee Reale gue eo aye ER gas Ss ee 


Nelsons PON Ly A tabeis. ope ar a one «oboe v ihe otae a MEA ee eee 
Nelson, “OSCAR Ai 3GbA bayer os ce ys: See ns De WRG wae w ees tae 


TABLE OF CASES 

INBVOIS Vc State 4.5.5! v5 se Soe ene S Se 3 CR ie RICE Baebes ea ID 
Nine Mile Irrigation Dist. v. State. .... 000.5 ccc cc cece ccc ete e cence 
INOGoTAn Vi States 25. setae OS inck eathaet Se Se TRS os es 

(0) 
O’Connor;etalev. Slaker, vet: ahooserr nce Se ic Os ee eS 
O’ Connor, et: alive Slaker; Gbiah st shies oe aaa Peo os Soi eee 
OlConnor, et alevig Siatewces cote oat ate eo Chae wad eee Ee eee 
O'Connor; -In*rephistate col ta rst cae ee ere Alo MON ws oO 
O’Connor, In the Matter of the Estate of............... cc ce eeeees 
O’Connor, In the Matter of the Estate of............. cece ceeecees 
Ohle -v:Brocks,etialand “Scholl; et: alsoc sc 5003 boise occ oe wae oe oats 
Olsen vad Statens ee ci akesie Satan ae i Pee a Pe Sn ack TP atele  ea 
Omaha Grain Exchange, et al v. Spillman.....................0. 
Opprlelt vi States ts scat aces see sea Ress keg BES Fa bi bas 

P 
Pantorium. v;-McbLaughlin,-et alec. ysis sone eo ive 6 lenee oe cs wees 
Parnell, -v.~ Statesis cess Saticiactc giphitetis wom marten cece Foe SIMO Es 
Peet Stock Remedy Co., et al v. McMullen, et al...... Seer cme 
Peet Stock Remedy Co., et al v. McMullen, et al.................. 
Pembrook: Vo Staces ai: 7 a ston nia > nis Ga tae eR boise Pa ee ee eek 
Peterson Baking Co., et al v. McMullen, et al..................... 
Petersony: Maurice: Vs sw baleen es acticin a te RATE a a a's oe wa wate Sed 
Peterson; Paul: v.;State ii... s.s20 sc d3es Ge RAGE OL ost eee 
Peterson, Shirley & Gunther v. State... cis... 0. bee oe es 
PICKS “Vs SEAbSttaaites ra aoe mre A OE Hee eal ON Sea One 
PURVIS’ Ve StALOta bas ma cya a a yee A Te eae Rec eaneee aTANS HT Te oe 

R 


Rate Structure Investigation (Interstate Commerce Commission)... 
Regan ovr) Sbatesis exis ssc ans o's bm waste we SIGNS o's « Tivls slat A acers apelin 


Resler, In the Matter of Application of Kate..................004- 
Rosenblatt v. Dept. of Agriculture, et al.......... ccc cece cee eens 
RUN Yan-V.. SEAT see os sicwe 5 cca yore ate viva elie cen rN ew Td a Cert aan b one''e Dee 
Ss 
Salishurt—vowitates. >. 0u- Sones hata de Ge ate eset age Ey imitates 
alisha Aa yee Geeas wa + oop cea Dinly oe ee Ween SF sie peiese ea wes 
Samuelson ‘v.-Gotmty- of Nance, 6tralss. ssaescr > p00 bets spec Meee as 
Sarpy County v. Omaha & Southern Interurban Ry. Co............. 
Schmidt ‘v. Eewittveatses fo > i>. casas ys > eae wera caeEle fees 
Shaner Ve. Stale Ase sees osc 2a hd cettcncoe 0 928 MERE TW oe -ateaaare eda 8 ha" bs 


348 REPORT OF ATTORNEY GENERAL 


Sharp vw. Stalese.. fers. se wb pie es in ale eo ea eee eee oe hae ae eee 27 
Bhan ycoitate. + Sa ck ee eae Be ee 27 
heavy." Gtate res sk are a bp ted ee ww ark ag eects Mads wot eines Ale acest ee 28 
NS LACECE oak geet ht 2 fe ipa” ip ai "opr Rr or ee Rs mt Reng EN ten 35 
NORIO VLRO es ax crete Siaiets Bya Sask bale Siale wine nse neat oia he wow lm Ata cela gitar ee 
GEOR, Wo SCALES scab ofa! pl wick oe okays tee tT ptiaaiei's (aA Gugkincehs os Hee iaceae hike ES Reels 42 
mherman v. SUAlC. cis sais y genes oe nom omin o ove w HES een nie nie ee ease 35 
Shirley.-y:-County “of Harlan; ‘etal: ... Sickest ose cates a cee ss 35 
Sioux City Bridge Co. (Interstate Commerce Commission).......... 62 
Sioux City Bridge Co. v. McMullen, et al... ...... cece eee eee eee 61 
Slaker, Admr. of Estate of O’Connor v. O’Connor, et al............ 54 
UE Mid UALE 6 wnat ree tiettiace dss ctianle onde e 7 SES CE Se ee eS 238 
rot Toh GG eel a 1 PL peas ae a SoS CORR ore Senin brar | pre A ey bm pO 52 
Scuth Omaha Terminal Ry. Co., In re Application (Interstate Com- 
merce CaemmMissiGn) ssc soc cee oe a eee ea a ee BOTA PS 62 
PIP RINE Vor UALR se cecce ta aaa, 0c Ap PRES Cee ben Sion NENA Rae 31 
Spel Gs: 7 Ep EUR ot aio oe evety ag. Shel dn obs Ridlaal eee Rete Oh ias wo ape CEG 48 
PLE Ais rE SOLAR especiales Nil GoR aad Soycoveco alc, gharncs ethers Talo 57s llega Wotkeca’e os 48 
State's Bone. Creek: Township oso. aks eee nook clove ae Dew PRESS 28 
State-v., Bone Creek= Townships. os s5.0'a)ssiecststbin p/x'e cbGibese ta Paces cece 48 
RSUUG Ee ORL IOS S  yiccs 5 <a since tn a aha Ded seme ete ace Saad TIM TI as oe na ee 48 
BNUEEGO SW DES PV ENS once spas akties Pathe aa Pash: ace cba wi ota a eee bw’ erat ak pmsarbie ee 28 
SUES LES Pah @t ce tels 0 egret sancti ar Maer ear corned LO Ry prc Mabe ARREST 38 
ALE eae Op Gt: UCU ale) Vas DP ee ope Ais, © Sy: aie rer pee Ae 38 
HUE VMOU INE AI “swan raphe’ s cor orn ona hale banee Mee vials Paseo hee Ne 48 
DURLOSN AGI cok onze bee gS o8'e he Ge ok Ss oa Ee ee eae eae EERE S 48 
RiGnRe ry. - DAVIS Acie toc ai sean eoe Ss hie f alos eae a oe ee 49 
State v. Decimo Club, The, etial. isi .i8 iodieele eck op gee ec secene 49 
mbate-y. George: 0. Dovey oo isc sac gk a ia aie eee etn ote ca eee 49 
AIO MOEA. 2 haere Sa te Pot Sap ice ee Sgieis Sp 01h Seb anata 49 
State v. Farmers Mutual Telephone Co. ....................0.0025 28 
State v. Farmers Mutual Telephone Co. ......... 0c. cece cee een 49 
State v. Farmers Union Co-operative Assn. ............00ceee ences 49 
SC ee EVENTS canis erycbst ripe to ao re ReprSe ery 2 Ot ee air a a Se 49 
taney. Goerke. . 32: teens Saw lhe tas oe ely sa epee ea eae 49 
bee Geta Ie os enice eth ee ence 5d oboe gS As Role Sale ME Lee 49 
Phe WUE sass 'aceta vate tee a eo Sacre eps aed Vals Pes wie eos 50 
PEALE We CAATOENCE AD IMISON gees nis acto g ode Mesips ese sea de ae 50 
State v. George E. Johnson, et al ...... 2.2... cee eee eee en ence 50 
State vi. King bnvestment (Go. cic cess cee 0 5 b's 3 phaeGa tw neea DaNee eet 50 
State:v. Larsongijn.ctssscackss RIES. Sasa ts Sateate nn ace ETERS 50 
State: vi Lincolrteunby . vars cosy. aie wae ute ao 0 ceo ls Gre meres Soesa 50 
Wa TOV a, x 5 ore A ec ee ee ee en ee 8s 28 
Rotate Vas Maller: cinticoc hc Pets oo core alae paints ne p Ue sMGGRe 6 vo a sea gas @ 50 
mrbebe sy MOTE ys (OG sabes bu wcck Gh ws 5 3 oir 0 5-96 afaieletaieetatnetts vii om a aed eee 50 
UALS Vi MOREE S, -. cteporina ts oe ec as aos vee aerate te acd a poeta 51 


TABLE OF CASES 


State wv: Nelson; et: abies. cx. Retest GEOR awe a eed 
SEALY. O CLEMEION 2050-5 se ss ees lean om OR eR Sas lela ke ee oe 
State 
State 
State 
State 
State 
State 
State 
State 
State 
State 


Price Fixing-Cleaners and Dyers............00cceeeee vues 
 ROMINS ON," Eb. Bliss piece, date sales ake 2S RES a een 
WCAlESS, a5 8iccr 5 hays eapeen Fae ee ERT ae hE wk ae Gis 
Shaner ysis peace cache aA PP ee POUR oe aca Ee 
Snyder nice. (cess crated heise ie tenis eaten ax Selo bee eee 
5 3 OTM OT, Gael as i-th rsa ead Gt Ce ee Poo 
SS 1 Waal OU .Ys5 Hee petri ea Qin eh e . / iwalliy amg EN aia ert er 
SDA EE SVG «WIG LU LO atre is caezasn ascot paatraigs os ac tray RS Bo ca TO tes cistolee Le 
State WEY EASTON aoc 5! 5 neta aes toe eae nas Sad Bees bls a ENE 
State ex rel, J. I, Case Threshing Machine Co. v. Marsh............ 
State.ex_rel,\J...1.-Case -v.sMarsh:- 5 seus waidat oes yah ote 
State ex rel, Leininger v. Griggs, et al.......c. cc. cece ee ceveeees 
State ex rel, Liberty High School District of Sioux City, et al v. 
SONTISONssvesmns ered igo cas oe aes tae Capa ts at ced ws cual 
State upon relation of City of Lincoln v. Auditor.................. 
State upon relation of O’Brien v. Board of Comrs. of Educational 
ands ands Bimds, seb alc an thse teeeios «a aw eee orion 
State.ex rel, Spulman: -v.Amiers eco scsteerte te oda Sees ae arses 
State ex rel, Spillman v. Bank of Angus, Angus.................. 
State ex rel, Spillman v. Farmers State Bank, Ansley............. 
State ex rel, Spillman v. State Bank of Ansley, Ansley............ 
State ex rel, Spillman. -v. Ballots eyes ol wae wae oo ase sw ite bb ee wees 
State ex rel, Spillman v. State Bank of Bassett, Bassett........... 
State ex rel, Spillman v. First State Bank, Bazile Mills........... 
State ex rel, Spillman v. Beatrice Creamery, et al................ 
State ex rel, Spillman v. Beck Finance Corporation................ 
State ex rel, Spillman v. Farmers State Bank, Belden.............. 
State ex rel, Spillman v. Bank of Belgrade, Belgrade.............. 
State ex rel, Spillman v. Mangold & Glandt Bank, Bennington..... 
State ex rel, Spillman v. Bennington State Bank, Bennington....... 
State: ex-rel,; Spillman -v¥. Bergman. s. os sick eiias 2 ticle cee, oe scdveleialets 
State ex rel, Spillman v. First State Bank, Bethany............... 
State ex-rel, Spillman v. Biggerstaff........... 0.0... cece eee ee ee 
State ex rel, Spillman v. The State Bank, Blair................... 
State ex rel, Spillman v. Farmers State Bank, Boelus............. 
Statesexirelesprllinan=v Bramard sot ee eres cho eens ee a eine 
State ex rel, Spillman v. Brayton State Bank, Brayton............. 
State ex rel, Spillman v. Brictson Mfg..Co...............0....000- 
State ex rel, Spillman v. Brictson Mfg. Co............... cece ence 
State ex rel, Spillman v. Bridgeport Bank, Bridgeport............. 
State ex rel, Spillman v. Farmers State Bank, Brunswick.......... 


As aAgA aA AB AAS 


350 REPORT OF ATTORNEY GENERAL 
State ex rel, Spillman and Robinson v. First National Bank of Car- 
PON Oty los ovo ace watt Riera ee ae eee a ce we Wa he ope as 30 
State ex rel, Spillman v. S. S. Hadley, Cedar Rapids............... 65 
State ex rel, Spillman v. Central Purchasing Company............. 29 
State on relation of Spillman v. Chicago, St. P.. M. & O. Ry. Co..... 29 
State ex rel, Spillman v. Christensen.............. 0. cece ee cece 63 
State ex rel, Spillman v. State Bank of Clearwater, Clearwater..... 65 
State ex rel, Spillman v. Cornlea State Bank, Cornlea............. 65 
State ex rel, Spillman v, Farmers State Bank, Crofton............ 65 
State ex rel, Spillman v. Dannebrog State Bank, Dannebrog........ 65 
State ex rel, Spillman v. First State Bank, Dannebrog............. 66 
State ex rel, Spillman v. John Dierks, et al..................0000s 43 
State ex rel, Spillman v. Henry G. Dierks.............0.........- 43. 
State ex rel, Spillman v. Commercial Exchange Bank, Doniphan.... 66 
State. ox melon lima. LOwssie cha 5 Seu teedebigaies easy ce wks ees 44 
State ex rel, Spillman v. Dunbar State Bank, Dunbar............... 66 
State ex rel, Spillman v. Farmers State Bank, Eagle.............. 66 
State ex rel, Spillman v. Farmers State Bank, Elba............... 66 
State ex rel, Spillman v. Elgin State Bank, Elgin................. 66 
State ex rel, Spillman v. Enola State Bank, Enola................. 66 
State ex rel, Spillman vy. Farmers State Bank, Erickson........... 66 
State ex rel, Spillman v. Ewing State Bank, Ewing................ 66 
State ex rel, Spillman v. Pioneer Bank, Ewing..................0. 66 
State ex rel, Spillman v. Farmers & Merchants Bank, Fairfield..... 67 
State ex rel, Spillman v. Federated Merchants Mutual Ins. Co....... 30 
State ex rel, Spillman y. Federated Merchants Ins. Co.............. 44 
etatevex-tel Spillman -v.dderams 25 ding ce aaieenls wo oes se bh 44 
EA VON EX POs SPL A Ve ME PADI OI ey acs sscis gc aghislig share vals Aces’ ola alecttare acne 44 
State ex rel, Spillman v. Citizens State Bank, Geneva............. 67 
State ex rel, Spillman vy. The Citizens Bank, Giltner................ 67 
State ex rel, Spillman v. Farmers & Merchants Bank, Gretna....... 67 
State-ex. Lol, Spilman Pe AMSOM n=. nis) a a9 p clsueun sloe'a acess eascecan@ es a blets 44 
State ex rel, Spillman v. Nebraska State Bank, Harvard........... 67 
State: ex-rel,-Spillman-yied obn: Heldt..c 1 ya aaes sob sts eeu ae 44 
State ex rel, Spillman v. George Heldt..................0eececees 30 
State ex rel, Spillman v:, George Heldt. oo... os. oie is vee ae oe 44 
State ex rel, Spillman-v. William. Heldt. 0... cee eee 45 
State ex rel, Spillman v. Hemingsen.. 2... 0..5...0.c0c cee svca reuse 45 
State ex rel, Spillman v. Interstate Power Co., et al............... 35 
State ex rel, Spillman v. Inter-State Power Co., et al.............. 45 
State ex rel, Spillman v. Jackson State Bank, Jackson............. 67 
State ‘ex rel, Spillman “vy, JonnsOn . 7\5.<2cn 5. «v's ate siege eistes «vis vee 45 
State ex rel, Spillman v. Farmers & Merchants Bank, Kennard..... 67 
State ex rel, Spilman vo Kistler 4.55 eros aw oo eae ee ba ieeieale 45 
State: ex: rel, Spillman’ vi Knudtsén.. 00. oo cic wesc eee c eee eees 45 
State ex rel, Spillman v. Lakeside State Bank, Lakeside........... 67 


TABLE OF CASES 351 


State ex rel, Spillman v. Magnet State Bank, Magnet............. 67 
State ex rel, Spillman v. Malcolm State Bank, Malcolm............ 67 
State ex rel, Spillman v. Meadow Grove State Bank, Meadow Grove. 68 
State ex rel, Spillman v. Fred Miller.............0....ccccceeeees 45 
State ex rel, Spillman v. Henry Miller................. ccc eeees 45 
State ex rel, Spillman v. The Minatare Bank, Minatare............ 68 
State ex rel, Spillman v. Mount Clare State Bank, Mount Clare...- 68 
State. ex rel; Spillman v2 Maman. so i oreany Sek eos eu ccc ck nee 46 
State ex rel, Spillman v. State Bank of Nelson, Nelson............ 68 
State ex rel, Spillman v. Farmers State Bank, Newcastle.......... 68 
State ex rel, Spillman v. Rock County State Bank, Newport........ 68 
State ex rel, Spillman v. Henry Niedfelt.....................0005 46 
State ex rel, Spillman v. William D. Niedfelt..................... 46 
State ex rel, Spillman v, Platte Valley State Bank, North Platte... 68 
State ex rel, Spillman v. Antelope County Bank, Oakdale.......... 68 
State ex rel, Spillman v. Oakdale Bank, Oakdale.................. 68 
State ex rel, Spillman v. Nebraska State Bank, Ohiowa............ 68 
State ex rel, Spillman v. Bank of Benson, Omaha.................. 68 
State ex rel, Spillman v. Osceola Bank, Osceola................... 69 
State ex rel, Spillman. V. Osb) seg. ce Uyew ae ns cies po udae cawaye bere 46 
State ex rel, Spillman v. First State Bank, Pawnee City............ 69 
State ex rel, Spillman v. Arthur Peetz ............. ccc ce cece cece 46 
State ex rel, Spillman v. Russell Peetz............... ccc eee e eee eee 46 
State ex rel, Spillman v. Farmers State Bank, Petersburg.......... 69 
State ex rel, Spillman v. Citizens State Bank, Petersburg.......... 69 
State ex rel; Spillman -v.: Priest f.0 10.6. 3 caateh eos tbeslne we Meher 35 
State ex rel, Spillman v. Farmers State Bank, Rosalie ............. 69 
State ex rel, Spillman v. Royal State Bank, Royal................. 69 
State: exirel; Spillman v. Schluter.... <0. Giese wc cesses eves 46 
State ex rel, Spillman v. American State Bank, Scottsbluff......... 69 
State'.ex re], Spillman: v.-Sheiileld 3s <-icoc.tp ae sos oc ce le ound Cedvue 46 
State ex rel, Spillman v. Silver Creek State Bank, Silver Creek..... 69 
State ex rel, Spillman v. Snyder State Bank, Snyder.............. 69 
State ex rel, Spillman v. Bank of South Sioux City, South Sioux City. 69 
State SX: Fl; Spilling Ve Spech. 2: cx dows Weiss ss <5 > opt s sie-ao%ls 6 47 
State ex rel, Spillman v. Splittgerber, et al..................2005. 47 
State ex rel, Spillman v. Blue Valley State Bank, Spring Ranch.... 69 
State ex rel, Spillman v. Standard Oil Co., et al..............-005- 47 
State ex rel, Spillman v. Farmers & Merchants Bank, Sterling...... 70 
State ex rel, Spillman v. Harry H. Storm..............cceeeeeeees 47 
State ex rel, Spillman v. Henry Storm............seeeeeeeeeseees 47 
State ex rel, Spillman v. Herman G. Storm ........-. eee eeeeeeees 47 
State ex rel, Spillman. -v..SubyYi i. 6s seein dss cose wale eles e ovens ei 47 
State ex rel, Spillman v. State Bank of Superior, Superior......... 70 
State ex rel, Spillman v. Herman Thaden.............-eeeeeeeees 47 


State ex rel, Spillman v. Otto Thaden.........,.0.e essen eececees 48 


352 REPORT OF ATTORNEY GENERAL 


State ex rel, Spillman v. Ude H. Thaden..............ccceeseceees 
State ex rel, Spillman v, Liberty State Bank, Thurston............. 
tate 6x: Tel; Spillman VS THOMpsOn; . . cere. o etc paitees tec obs 
State ex rel, Spillman v. State Bank, Tilden...................... 
State ex rel, Spillman v. First Bank of Ulysses, Ulysses........... 
State ex rel, Spillman v. Farmers & Merchants Bank, Ulysses...... 
State ex rel, Spillman v. Farmers State Bank, Verdel............. 
State/ex rel, ‘Spillman ‘vo Wagner. +... 505 fic eccew sacle cies occ we ece'e 
State ex rel, Spillman v. Farmers & Merchants State Bank, Wahoo. 
State ex rel, Spillman v. Wallace and Montgomery................ 
State ox. Tel, SpAlMnan Von VEOMMOINIG, 2,0 « cnicesieioro\ 0.e.8 ec-elece& Grelele-6.0 
State ex rel, Spillman v. Western State Bank, Western............ 
State ex rel, Spillman v, Farmers State Bank, York............... 
Ste: 6X Fel, SUSDHONS (Vii UNE Rein. 'e st 0 ke plo Ele sins gue bislele be ate eeee 
State on relation of Swindell v. Aldrich, et al...................8- 
PCUNAM AY, SERUEs skola <eeatsi meee snly oF skh adie 65 alacesa nib ie sowse, 3 Aa ee 
SILOM a's, ECARD sn ccatoits ineldialers; 100°. > 0:8°3. 5 ances Mca einen ee aE Ane 
SE Vic Tesco 5 oh dat cme TRRBNCTG, o.0: 6 ‘cl aaleder Cinta tin coi rolwae kanes, Sree ors EN oe 
Sina Vo MORES <4 :510 ex wate isla chin xc. iie's De ate ANieioso's © ale Eidtetap alee siete 
POR Bema “SLAG. Siar. ac earat yan 4:0) Sad ok ella hioeei as ojeains Se 3 oee vo wis 


SDD DOTS Ws URUGs fsa alee eens 81d ars! Paws Saweaa she a8 Wecewe Mae's 
EU BASINGT’ “Vi. SURBO facaa diene se sk Fie ea FV ocaactrs biwse dss agate 
TOVOICED TICRIUY ARMM AT BO ioe gts ce vod eh esa gabe slele adie dele aes 
PPINDIOHY. UATE vais Ona SC hic dt 6:06 ERC ey ols Abed Weie'e'o Taw sides 


United Cigars: Stowe oy, Erato. <\<c.00 > a la-ga hh cimelaetalunydisievla oe sit 0% 
Union Pacific R. R. Co. (Interstate Commerce Commission)........ 
United States of America v. McLaughlin............... 02.0.0 eeeee 


IWRIROLOY, “V+ UEC clevincoh tip, Sy vjetsa 05h Chaba Oa OEE CR eae on 6: <0 
Waldman vV. GriMehte cacccose csciscs eens chs a RENE ecb cae cee 
Watson, In the Matter of Application of.................e ee eeeeee 
WY QUI, UME a ors sc ans 2% ob c0.5| ene Face bala tip Ok RRS IW oo 0.0: 2 A Ans. be. bie 
WW ORNOT ONG anne Oi % 590.0 oases UA oe DE ve boat eae’ 
TY EIT rg CA pr cttin tas <o's. a sige Sitiate ae aC Sle west ais blelg PeA ea 


TABLE OF CASES 353 


Welter sv. Penton, 255: cee cs ew ce een Beeey eo tps 53 
Western Union Tel. Co. (Interstate Commerce Commission)........ 62 
Whitfield, tn reApplication “Of oo. <., <cnecoe oxic Siete pele ae we we 53 
Wilber;: City -of etal vs Cia Qi Ri Rev Cen a oa ho inl wc pt viet 32 
Witkins?:0n te A ppealasss ice atta came beanies nig Oe Dee ee eR ee 53 
WALKINS- Ve: State,.1 sess, chia aie eye lake cee oe hiro nee es LD 32 
Williams, et al ¥..C.-&: Nv -W,. Rye Conds ccc teens Cea eee ees 53 
Williams; - Bredi-vj]Statecsasnerseic mates ote esos Give ia so onieie re ox 32 
Williamis;- Gertirnde Vo Stan. 6s vcs iewn Sear ow A Gag ae Gio jee Sue ES 36 
Walsony V.. State’. 2 c..< ystae kee ep oie RarerastP ie AGN. ss seit enche "WW oene ncssorene 32 
WOoolworthiyvccl PORtSOb dh. coal ne so Ob eerie pwiaie ace Ae orate Me ietials 53 
Wroblawel ve State disc oy cate oa oe eet eeleeitts hes ainzetele 4 Sits He aierete 32 
¥ 
York and Retchless v. Cochran, et ali. i600 .8 ee cece eee cere cone 53 
Z 
Znojemsky, In the Matter of the Estate of.............c ee eee cree 38 


354 REPORT OF ATTORNEY GENERAL 
STATUTES AND CONSTITUTIONAL PROVISIONS 
CITED AND CONSTRUED 
NEBRASKA CONSTITUTION 
Art. Ds BOG 2 Co slate os cShs See AOA. ve o's MADAM wd Blea 5 he 2) es9 294 
Art: - Til Sec. 105 si. cases PEASANT Dy Lae kOe ROE 148-250 
A Wy SIOGa hs ic a:5 Sao eceaietca sles se de aly aie bo bik 0 a: ASOr ER aie Sin alee 198 
ATE SV SC Nis os oc SAE Rina S ats Bs nb ise S Gries saab Gee ess one 198 
PET PVs Rie obeacthn Raltnichicw ct Uce Mecte elses 8 4.0 Var MRS 6 tong eles 151 
DEG LY OIE Or ca pM sig tab as kere do c'es Cp RES Ass tod ees 189 
Bri VES NEN aL. Ages we eigedGso a Cais 93) Ute cane o> evinglatecise ta Lanta 174 
MT Gs COW FI SOL he Sas at eels alee nb MAG Woes aces Cale soaks ae 301 
PT OHE NEL RCRA ic vo Geeta Bite 4 hae A GAMEN eo Seca w eh ce eee mee 279 
Ptr WV LEE, OCs cas 5 oe DER ee oie ns seer Pies co eRe eect Iee ve 315-320 
Art” VREE ‘Sec,) a) ica Seward sob aetna acs alien eres ates tar Koln oe 317 
Arta VEL Sets Bis' cites Sinan bes d's baa ok BS Weck oF eae ois nae 321 
Pete RTL OCG AN 5 5.0 s's'cn SNCaMaEE gins 6 ale ARP DV ooo soi wa te Cuee beg ti 120 
NEL, MUN Ore hs Ske eae arssattateetins Voom abe cpt oG S50 0's Vi8Sntewen Meas 336 
SESSION LAWS 

1919 
RMR Cis, Vets ath coca, uit Logarta Sans, stal. ci maete Ross Swe ialend «ais gs ied 115-159 
BORIS SL As woth 13: of SAR Cia GRE UE ES,s Kaa Saige ik ¥i0'5.0 Si eain ne anes OL 
SMO se RAL a 5 aN ene MARR TE Sas Since w tive Fon cure esate mite wiaert. ae 293 

1921 
SPLIT, + cei nlc Walerele hice dot wis vin's bc vec ss bats pRb aan ole cet oop Cees 217 
GRE ONLT o aw Sole Case ees Oe bo. 0 5 0 Viggen s ateccteetnyye'e 6-00 sna gear 269 

1923 
RY oa sais b o,5 Coo ee oe oan k 5 0/ns oe URE okies +,6:6.0\d dae 126 
er PO, |.’ whist s Are adiasddvaie.s «,0.¢1eee eee SWE ta Bre 0, 0.c%0, inc aeeee ticle 213 
WE TU) é's:0 v's Sbiare\p aisats «ictal chee eo." 6 se SEet NA o's 0-0-0. 0 CSREES oe 158 
RIED sis 0 9-0 oth b Ws Wig'e-s ole Casio sale oa einch cpetaiadern oes ste SEPS 5oi Sx ace 229 
SEONG, i.e 0500's. 4-< Gop inels dc Sole a 5,0 ag Mania de Mis Rica LL ERS 229 
OEE EA Py Ce? = St ee oo Sr a <2 Se 275 
Gay 171 sie et iate aay) stein nie sere wag 4 UN Oca eR EP Ae Ran eared er ef 
Mika) ROE Stes a aalthe Me 6 wD o.4'0.0:0:050- 050. cA 0s ote Wasa Eras we 6 506.60 89 
EDT. ee aoa a8 yD <6 00 ob gare eg W ue Meet Ope Velows vue 648 314 


STATUTES CITED 355 


1925 
CH: 86, Set. Fi tenis cai nhotgnins + 0% jr COMMS GOEL cE oy cs bp 0 Sek ie 86 
Cha BO, ANe0. 1G cen wiec cig ee eed ste s Coleckae Mn bald TWisre atts. s 1s vende 3 84 
eee CEN te eS i sae Ae A oe Br A RAR oR et or ee ae 97 
SOR BE ha a ECES eiatoss Se eheialera gee a Geo POR Gooly Side EEA e Sanciae 6 250 
EINE RO os i vor viastae Visa os BR HUTS Ree o's COM ME: wt NE OPES © 6 cle Sure e's 82 
9 Te: SSS Pia as Se ees ts ps, eo Te eg 3 a art 127 
OBE GBs.’ sree ctedivs ¢ kictiebiy eae soe = \ + oan EEE aloe ies or 128 
MOM DM... «50:4. ps0 e'eigs tea bie 0/pweoes HUIS Oe oie Rite ies PRE eens ae, & s-y.0.01ss0/e"s 144 
CH 108 G rh .5'o.0 Pa Ve enc ce abel ete Oy wee eEey Pea hy ape Sr 115 
Ohh fGen ss cave POCO Oe KA eae Ca ek. 155 
lo A £5 RO Gee OR ce Poe eet Te hg Te aes 205 
CR ABO... ices eoveTelog bh co ROHS eMpe Coma ae ented Tw d week oo Maieor 230 
MAGS ios: a's aig de Ola cca p ale Pike oe a apa eee atee: tis Sales aitectio wk atace  arare tare 275 
Le EE idk herr EL oe OC A i A A ae oe bee ee, Ma Re ee RR 318 
CS | ae Oe hin bas cones pide CCN and Gee cet pa hoses Cate 175 

1927 
GFE TERS 0:5 vnd> wtdgenittels alle oh tieeenin st deaane eimai hates arse aad + Sais Suede 307 
The PAO NL. .< vis Sehaeintoe: oo ena o a take SOR ae MAPA eck ma Dales sae ie 323 
CR rs 5.2 nc and annotneneaatieecaetcetes 2 AA ee ee 107 
5, Fad 1s Ai a Roe he R UA RE pe ie Aree ne) i ep ete 126 
GN fw recees vrata terieart ot cedars a eedestenid oi dno e eta SUR aT eae dl 0 hg wae 4.0 Sie 180-182 
Chi SE Soc peters ova ool eee Se ERR oT aaa ess AN owiak 285 
fr, UY Rasa Sok Sepa Se ga Se > ee PO . 297 
MRO. vn «cies we epee ee cat eee tise t oleate Bie tale Ene Cale Woo eae 290 
DO) SE ee ote vote BE ES > eh er Hr eRe sea 164 
Cbs BE. rinet tained eligwid 6 elwice eae Sale mies 2 is aed dala Rea. 114 
3 ie seg eo alt eee cars Ces bo pe a eee 153-157-177 
CBA GD Jos as « See SUOL A -5.o oe obes 0 hdgce dhe ORMEE SE Bie ee tobe. ee 187 
6) tg YY Darema Cn Heer a ieee Me ee ean oh er ep ame eee 214 
6 aia 0 SR <i epi en ee hot y : eva pe ty te rae ae Me, 16-232 
CAE Bic oda craw de Sota no7 an «oe Speeae eee SEAS TERN a ee 193 
Ch FIBER Moc tch a dae ccdy Care ©) SCR Ra ae £ & See are fas eee 221 
I. aisre ee eent Se ieee Sue 0 6» Come EET eee des eee 130-221 
Ch. 267, Sec. W02i wes sc> = coe A Pied. <-sle-s 04s ee ae 

COMPILED STATUTES 

1922 
Ser 116 6c 5 RRR icc so « teal ae Diao d's vies old's seu leidinre ee ne eh ae eA 256 
6G: TBS es 5 ono TRIES SV 0-0 ba OMEMIRG Gl © co 'e o acuin he Se aes os OPT 256 
BAG. DBO. <2 :0-+ cc eee acd’ + <b AD are ese ele. OS alag oer waeenate tees 206 
005 BEG... os oo Sie Mees 30 c Calg s «> 0 0.0.o Petnulele eR EC GR ES s 181 
SOG STO.. ca. Collies: sees a al SRE 6's oe Cale Bits oooh 248, 288, 291 


356 REPORT OF ATTORNEY GENERAL 

BOODLE cise sete tak od Rrave eo Siale tia Sara Sec eae plea eaters 5 Se ee ear ine Pee 248 
BGO, AGB cate eae an pe eet SE Spree cdcia cn AES ese bey 4d PAO eee 118 
SCA Chea ta= en fedaheaaka ae aMasaimaher aeintag 21s tang Wegsa em iava bis eae etal Patel ae a ask ie 118 
SOR ba sctycsatiisatd pica pele in eee EIS g SKE acute aK e Pera nee Raia Le 123 
Set (GST 82 Soc dns cians Saal 4 we rey Sly oa Py See aos 121 
Seage SET ie Steer ary ag ate cat eng  Raets us (wins se SIMs ela clare dig enadiy ent tits 127 
RCL Be CAS aa oe RIAL Chats Sed gin ete Passio, a°3/ ote a Mier Ter Sale et 128 
SLELGAy SERA ots cal cacao oa eae NS oe Torieslso2 ove ie FRR a meme ace TS Oe 810, 321 
ROG RTD ase ls ae e R ie We'n: o intnsmaRbel Rae Safe OS ENTS ohTin bb aloes 157 
WOO DOG Eck ca OP Rees MER ie a Men's pun cls Doct eMsivn SBIR pea Aeon ve 175 
Sed: “LOZ cigs aaeatarsteaasgies Apc aC wakes acorgip heal dost dco alamo eis GSW aN 131 
Rite: 1D bar eee Ree MEN Gots ck ies ee, Fe PA EP se el aati care at 172 
Gos: TACT cas arte rttatn cate styte-o 5 aid ste jodie tar wialaeladpce eM wie Vth eo Rae ees 227 
C3 Pefeciotes BSS cpa viicry eerie ai ead dare cian Dae ger DWE DIT Ro pe ge NR ara RE a 225, 
SSE SE rch dares elaia ate aie mao Ve blag a ak Perea RaW RIE Lhe SOS EEN 174 
ESP EOIN sero kooles Giasae his GRA SRR TEM aiale cles Dern eee ad Sethe 256 
BEC TO LI ar5 certs tiaen muh casas fives Laie nei ous Qisie nw cubotecas Gere Ger ele eae ee wink pipe 171 
MN EGs: POLO eae be hia tie Oak San poner So Tace Sg AIS Be EOS id DEVOTEE Oe ee 171 
SEE OOS Ret, eae ce ale mio pens cate Me Maaay eine oon pentane async 175 
SOG LOMB 55 gos eiace ws ais ape wraceee spa Ta ER a WSN hs Seo eee 184 
Ce PAG ah sists Rona os SRR eke Sie cds ue ate a Mee aie, oMeaLa enor cee 173 
Bey DONA a irons: a) o oe fap eater OS SS NS elon orale OU a OE 151, 185 
OC LOS econo eee ta tg ale Nba ge ba pice Bed AN eS Bigham gis Cee niare Bate S 162 
PICs eB E see's Keerbncitrwop, ciate sea aU aBRS Te Athos ad Sistnd Se ccarand Maw hee aee ek ee 162 
POC OSE eevee ssctcrc creas wie agape ate Veare wae Lae aty Bk ew whee eakipeatnce Seer 163 
PSOE r ODE iyo ke atc ooe Salat Ras sn RNG RED Whalers aaah en tt olcar oan 167 
DCC DOOR Nees On 2. vie ris CONE Ue O Soa ee ee ees Seda erode foe 153, 177 
STORRS iG ea wes EAR Seer Peat REAR ne mE I capt fe Ae DEERE tr 169 
RS PEA Ty WE SRP eG p= a ae gee ie eee eer i oy eae 155 
CCIE BS (Ss SOR are eeatieor io Sth OAc en SL AP PARI erry op aR 187 
PSS Oe iay Sats ema cere CoS MRR caatE ig a aaane eva aMaCann ev ad on MG Be eS 115 
PSG een os 2s elu Stal San ag Geena RMR A ore Scdgah psi etagtata ate Wiis» Gee ce etehs 114 
CTR PRE EEA a le reir at ert St rece ES eh Seen SAN PP DIY Ot PREAMP 173 
ee 2 BA ciare Sa are een ito iy Sse oben a SN De Sethe e ae bhce te 158-160 
IOC er BAa re relate Eee che the ole «5.0.0 galdipatitametran wet eat « dine 115, 158 
ST RSE hc Ea Ee ESE SS ee ORR «2 eg CaS Me ep oa 158 
BOGE ZU GG eA nos spel ts eras aS 5-0 n INO is Vinee GAG w Los bc ae 155 
SGC RODAA erate se aici ale wie 6.5620 5 Sia ee aE DEANS detent cates 5, edie 336 
SOC QED occtims olen Uyak wronsseve tie le vain 0 SEMEL ) poate E o:0 CMS ae eee 165 
Ta 7 W RREREEE I rR eS aOR Ck SNR 165 
Ges 27D crc giakerabaraRave, Bis oi soo ab och ob te geared orateeatate i telone ht eRe tes ice 229 
Bee LESBO. ec cee cians) 0 bie 2's, 9 aia '0 tua Sch Ure S ow OME estar Sa 147 
BOC. LOS Penta ieee. ck ae ca pee DERI ee aaiaie es ck 140, 143, 145 
WOOT EOGO eg. isc testis Ms ip ROIS ee ENS OEE E ORE Oak Hee cae 246 
SBC r DOS acral cures Wee OS Rate o's ob vars eid ole 6 oie Bele IRE Cel otate ales eles 138 
OC PAM rN ie. ia Sig UME Tae So 0 0 1854.54 a 6 Oe hb on ee eeetC Nn ae ioe eRe 156 


STATUTES CITED 357 


por) Mt SRR ER a pe Ro Re > "CR 212 
a Gee mans IO eta Ds. NCR eee 201 
Co BG RE RA I as ne | ll RN 201 
BEDE sacs 5 Sys sa 9 ca ea a ores aks 210 
BONG cs: come. sos) Slee oniaids Me ET ee  t 206 
Si Gircsvcsiesaes | 1 ae the oxen eee eee he kes 210 
ONG «ica dolesav.c sh re aed dee . ARR a eee 256 
RN Reine CERES apy STII as) «>? a aga a 257 
A eRe eee en Ld Eo a AE 256 
Vi. RRA gr. ae mo... Taliban oo Beene ae 95 
RIGA TUT, svatcleris b=. nce Orn eat CU cs = Sn Sv aca ee 207 
PSP eet 2k ar. 2d ERR PE oy 303 
oN ots ee ota, = ha IR EE oe 340 
SOB oo Bie pila coe ae a a ee ae 225 
WER oc. input ose eke cron Sir cae ees 225 
ee Pape icy ORDER Ys, ly Sy tare he 31 « RAN Sy DiS Oe 340 
on Aerie MOE 12SEC. C3 ht) | “CE ane 263 
FT, ee NE eee onc ens ny ties 1: RRR Ee ee 93 
ABS, oer Woe sak er eke ee CO Ee SES 93 
A ee ec tapgee nk Poker SIU Ls ad SSE eee 95 
REA... so shaabs vo Vado nape CEE cls eee eee 105 
ALBIS. fas cosy Sin Leg Tacos Sa DIENER Oth aS 220 
FN Brae oo RED A IN SS ty SOR SR ati oa ee 330 
eR Ee ae py eR A IE Seer ee as NR eee rer oe, 106 
Re Sitar ARERR SEC 9 iaieatg eae ee Xs 323 
MERE Se Sian i Feet ee Leis Sete oe 323 
AB ok vad e  ee  « oScate sna 330 
BRO oo sic sv vhiep ticks mae Cebit inn Dee. Cds ike emcee: 163 
OE Lor ae oy eRe CB Be hola Ups ov pe ee ne 96 
GB. cece es Cee EE poo pes so 274 
LOD: 5 fs ss cacdetala nc ca eh kaa EN 274 
BOG ciao TS v4 cae A EE eink es ee 211 
BRSOS.. Src bs vip dee ee EE Sisk arn pees 274 
BOO a vip.c std PiR A, oo cme ikki ck Cee 209 
ERE SS es we ee HeLa. See ery Ca 163 
BR Scion pee oh Ne EE REEL Nae rege OER 163 
TS ee Ten fect Sat Ce en 330 
MGB)... «os ces trcaei cee Om pS Ea ee te ce keaa ey 104 
ME vine 54 dp SOU Rn nc ee 104 
BUDE Hebei. sos 5 Ng tO Rn nt ae oN 324-330 
BEDE) edie. = san seas ERR ache oe cieionhas s 96 
Path ca. oc Meieos |. + ach eT rene ha So ies 252 
I iE RR ae | oe gl: Cec ere . ++ +99, 101 
BASE ne oy Stat eee ee 8 oe atv case 306 
ADE 3 ox 6 occ sos KUO eh de os wines « she 324 
G4 eo Es aac 255 


858 REPORT OF ATTORNEY GENERAL 

Sec. 4960..... nae GUReS valeTes SeenGs BP OR. EY oF OR Pee satay 140 
SUC. AV OEI Fale acs a/e.3'S ais pieipcn AEC EDS Sate Siigtr os © Ep-saise oe Re eae 257 
BO HOD Tae cacichi tialee Goce Cetin slam ed iiiakccmein ties LET oaee sms 2338, 257 
ee, GING! host cc ks saps ed ON es SA ROSES FI hy ifiohi we 310 
MOS BEDS asc ok vo ox lo Rin ese ab eat ecko oacd Ciao halen’ « beales wes aoe ce 311 
RY Se ce eR AS eS ANAL VEO Wi ER OI fad ee 266 
ORE TL, ey eA Sy, SRE BE PSG = ACP eR ee en 334 
SN eS 1 ERE eaten AL etree Oe See ee OE o' ROAM a EN EUS Se 117 
OMY ACD Os GAR Sai Baap A! ie = ARAL AAT eA, SURE RE ap en TRS 269 
Se: SOUSA x cea de casino eames aceeia ta MSs oe 6 oat sae + .ssielaicste 269 
aC On ceceD t wik ot a cikg eee sien cig eae ae Caen Pat eames 106 
BOs? OBOE Hein wa ca sath bn Metnsiech tins cane scale win a cca oe clean ene SORT tig 329 
FBO BBC oy Fes Paice sonia Nemo ELIS Gi a oa cada ale owes Ce oN aee ies wale 267 
BBG ORE 5 Nth cole dt cart Rice wae har ka Sea iad RatseNy wa sie e & 315 
Big MOON Fosse bes ouista nls Pobea ease Rs node wa eae © « ERA bate 99, 3238-330 
BOC OOOE occ claw cal dnsltaie AKG <ee mel Sakae s Cah ate Soren ED weeks 313 
POG BOG d eel sick es oo ss dates PROS ie MEN OE pO or Th ye 236 
BE SOG 53k: isles olasule stot ata Bis opp ang Sah peelgmioe sie «cae dibicale die waves 312 
RUE AOC as: Cio Stal a-cns gies SAG DIKs Slee s «,a Wlako hg hea es wt alee smile Se eee rs 326 
er COU hate eos ality ahpiss eats bop. ais a cio Wt opatsta ei tiaba® 7a alamistereubulest cs aa 6 309 
Bil 5 COE Odes ees FOR w seek ely dye ok ditie bse HORNA 6 0a diben, boniain © pisiel aise 309 
ED i Bein age ger tron ER Ret 2 eee MRP AL Se Hae 140 
EGO GGOL Book: t i: ticle D nlbin'ac Da Sea AR ols Aida a omens Alte Wald Sates base 327 
Oe GUN hah clevo clove thas a oss Wee wea bs hat pTh.o\ ere Sam ace ee oiee aoa 135 
CTR Ol pa MASE Fo «GE, RE tly AES oe SEN EE 808-316 
Ge. GROG 55a Bt aka cpee Ratlotan cM yet feale Rear V0 one ee eRe he 328 
ES SD ee a) RPA. ~ NAM Re Re Ss Oe ee Oe ear te Rarsletes wisi 316 
Ee LOM icts cude'abs, Av ieidetem eae O50, 5.) CREM Mae ecah ama dliita-ala's.s «pedis 331 
BGC. GIO ito oe wjecornleticchas Sapien econ Wc ORE SA tree Che ae ae 131 
BEF CL GG oie sahnisie vl slete.» cin pret edits ipa, 9 Atel el Aleuete <Mysage Miter ahem thats Wp ieee 82 
OED LOW clei ovis cio d ora eRE es Co cURaltulare ls Ces cmebiad eis 283, 291, 297 
Pleas DONE, | Os Aaya, <a ons whe Renee anel bos oR zee ENERO LOS let's aera dacipecd ite 304 
BCs) GROL- ve ns.g told, CR AOL Oe CA ced Aaa as Fé 0s ale ad 2 166, 179, 182 
PIE REE ine ons Bre ose aaa eT EE eas. < pkaodarten 's misld nisin a: WA's. bee ta aN bpate maaroee ee 153 
BACs OSLO Ne sc oscw cee cen Fae a x avakemilerataie: staaiptoae > 0's We etal tace oF hreles 302 
ECS OOO Oh os p55 to R a RULK Rd.0 (9 S76 of Wn Rupa Reales plates a iandike sai inieice cl 280 
BEBO GBG5 oo .c5s svi speaks pido «se: kengtemniehete sw beste aeetcuIS 286, 299 
Pipes BOS: > nieiabe vce aamee es VERA s acco case ceai am Cetw lates .« 161, 166, 186 
Bet GA4E: oS raw ere ae A eels aes 0d wea Te ad 0k tics TS 293 
Ob BEAD, ..icein Act MAGNE a kes oo Weed ASR eae Sade 14's Ge ees 293 
Sec. 6457..... Foe LE ee PED Te a oS vie ca egestas eee PE a decice > 294 
POO. GEES. sccttshcasit sao h epics % 0.9 <0:80 ce sachin se > SReMe cour hs seins 295 
RAS GRE 2-. Rawle dick ects ele oo. ¢.d\0.2 ck nina cthenie CORO ss 279, 282, 290 
POs TMM DD. > act tara Tae olte ee aTaX a. 80S ceo ase aaipcosnalaea, Calg Ou aia ale a Ks emake 297 
PUR COCA. C 55, Lis US oe RR Rig hes. cov bad ors Wa Rea EROS ON Ce bo C 181 


STATUTES CITED 359 
Sod; G600" a cee aoa aes «sn oa a cea ha in Rel etal eta sole foes BSS 
MECH OODE is ce arey ine EP iiaysslare vi ae RMN lai atch euchececicte ears resets 284 
Sec raWen sicntie ass os beenwuee is Sr Fae US ae ae 287 
Sec. 6708 ........ pe as tare ae 4 v9 AS OS ee Meg aa pea em OS 290 
Sec. 6854...... READE EA otk We er BT RT a 293 
OTR 1211 ue me arn ee Ss LS FAN Stok. co SPR RAs Oe ee 89 
SoA E'S. or seek oR ee a piso nsned RRO A Meee ARTE Kiluge sive, 8y'sct blah dg. aceg sei ad 89 
Sec. 6888 00... ee ce ee eee tee tee ces BA Mose a are Coske etmeea oe 90 
BAP BO GO ain cae icaice Fis.) AE tebe me Rie Wistasts eM MMMM Sanka a.) boo.0'n. 4. 6 che pina 141 
2S (0: a Pe SE MR Sp wr «TSE acy. a SS ERAS Set ee PER TE er eR 265 
SSB 27S Pitais ecaia¥eeens & Ned deat ahd ithe wk WR MENOE RD s aeiath Weal ael ob ag She eet 335 
BOG eee ed, ciadere ts Whiea0 by Dag easle ob dontelepateigge ORS Ser en ee a 245 
OG FORA igs tack be ners Sesto angle ORC the Barraiekone Maire 244-246 
(soa P42} Sleeper SMe a Ui tcgaMarer kd sith oie ee Rn tay Say ne 255 
Seer 7280. ccaciieesls Pe ag ee i SY Eee 2 baie aca 214 
BOO (SAL hicakaiceis spouses Pry te SbihieWetatetpeatee Wa Rialan ewes ne ee ary 195 
yore (30 0 GR eS, OR a reel ier pierre Se eee aa ae Po aye 195 
Sec. 7408..... Bs estan eK ucw’, BAL aeLN Eon kee wie Re ke ee a WE ACE a 801 
pees T4665. b5 trig de ah ew alae Mg ns Ree eee aves BW et pe LO 
Bec: 7498: <2. cdaetanrs ee ee er te EE IE re 246 
SG TE BO. io vineeberiels cTalc dota alleged ete aOR ious Oiere ak OD Reise 339 
Sec. 8013 Cg chee 'w we: Sasa Sp p he pore Re ws SED RARER SN Ged aw lentes eos Sh o-3 85 
BEBO RODS. a csrsale data WAet css eh ceuelp eeiincal ockoase mnaRaN ee Che MEM GLY Gay Ata aiigeniteg en 81 
Sec. 8027..... eA Abeeieia eiine Be pte eS ee lh oe ort ear a Pee 113 
TNS 11 Se ES hy ee MORI te Pere snres > Ct ear erent ads Vin soe eee 249 
MOC ROU ner ate ao heats porep en aay BIR cattave Ginie ceniaapse ovabt orecite 83 
SCs SSO V2 -s yc. S7 Lata ork chal ese wen ale SAAS EEC eB) see a elon S gate tes 83 
HT CY sR rene ees Sie aoe SMR ere RG NEC era he 83 
Ser URS eit ics 5tacckk6 cso tuieclodg sae alone Sa Bee phase as Chea Oe ere ene 92 
Sec, 8094..... BAR ta Wk outa clalesd arb Ghee aie GORING A oka eae eae 91 
ECE S LOS ps cic Saks w eav aie ie eypde locale wat ous jer ateee tte oe os, Avot skew vie ae aeebers 92 
Seer 21s ain tealt o5 1 ae Rle ee ee ie AoE FR on kisied ees 236 
Ser. CSO TD ie sncra gaia oiirass-ecknl Dd COE MRS nas POET ee 234 
PROC ae each: cave 9 SU lana bbarh adore Waal Pad achce NIRTE Lae an Se Rimias e Sugguisal nee sb 100-2612 
B60 BBE B ig ex) ee atte Fs, Pars pe a Ne oC EE A lo Wal ROR tne 202. 
Secs SHEG, «tase nieaiics as 4 + 6 ee a OR rs a 205. 
po Pie (E142 Saget ak alien, 4 Se ee S aa sia e, 6 5 5a Gs Pee ee es 229: 
REGRET BOAT o's oo w-s,t-00g Fatale aS [AD FL ete oe 253: 
GC ORE MGES i ice-s os Seen Sk. are aes ae vee 228-231 
Sec RON DERM ira cia.c,» \ sins ae OOM Tk va PPP Ee 
Bet PSBOG Meath ain.s S's > ale MOM MEREES S05 oc vi Oe Pan SER Oe ES 193 
ROC GGG LS siren reeiahs 2 ss 4 hetaied PERMIMNED YD Ss: Fis up ae ¢.av eR RES 217 
SGC. 0419. ..ck saves RPT e+ o-ae, Mig a MERE wh SSTPAL aa 6 ana de 0 eae Peleg tee GUE 
Pet SATS acca ene Peas -a 1s “i. 5'h, P aketeRMgteah Typ ol vie Nn Bae eel ee ee ee 820 
SEC. SA ET s . 15 visk eee a Seca bis Pr ROE Se ee oe, Uae Oe 218 
eC: B480: aK 's a Os cae ME: <0 vate sn ee Seer octae 194 


360 


See. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 


REPORT OF ATTORNEY GENERAL 


SY CORY An Sees Aiseet ol Hr a Seca ae ase Lee oe 195 
RADDA D cease ate te, tom sal hes Nektar ete to Rrral ba Sth feos. p ier Seapatonp. 4 alarwel pips aie iesar Raees nO 338 
(SS) eRe eee Min aera sell BTA A ear we cen ron Sapo eny ine eco aero 129 
CUBIS eee srtg agg agin Uoogcr OP none Ee res acer or mee Was ata ome aay oe 315 
DOD icra abe gh gee ARSE OE eRe Mang Smee ee GES 315 
AS SAE PS eat Bese Sar ey ae NE APE Ap TE 219 
GAB in ieee asakavecocacs etmek reat SRS inte es Cs ig ola 6 erates 5 276 
GAD eee aces canw 0 vated Waste anpeenat theca slaw ess! Pe inset selene inion pases te atah wich aio re 276 
DOE Dice iar gts tonetek pv anatase an eae Wnt ears AOA Gea Tea eee ene ave GEG arate Aeon he ws 267 
UB UMP nies mea Raniie re aitagia fe ky are ys Sn care eR Le ot oer 277 


INDEX 361 


INDEX 
AUTOMOBILES— 
Reezfor- farm: treks. c kg. situs eters hese ons Fe ee ee eee 76 
BANKS— 
Annexation to city—increase in capital...................... 78 
Conversion of state into national................ cece ee enews 79 
Depositories of county furids: oc. es ee eee ete eenwsive 81 
Furnishing security when functioning as trust companies...... 82 
Heariig™ Ofc ANS ehe ees ae EOE ee PO aoe iw Sun ee 83 
Joint stock-land=bank: Bonds sow ceterewie ss Hace 8 ceeivnec eee os 85 
Security for deposit of public funds...............0e eee e ce ees 86 
BANK LOANS— 
lated “obligation: 3.0 samct* San cere ei See aot nator es 87 
BOARD OF CONTROL— 
Guardian of children’ received. «...6..2. 0034 cc5 ered cee eneee 89 


BUILDING & LOAN ASSOCIATIONS— 


Pledaing “the assets S tac os. ieee ol eps os sas Leone 90 
Rate of inbemest. > be cas ss ons Oe eee Cy a ec ina 91 


CITIES AND VILLAGES— 


Condemnation—sewerage right of WAY........+.eeeseueneeees 93 
Gongiructionsob. Drsdeeis« co son «Sarees vce soe a Frise Re eta 94 
Construction of electric lighting system..............ceeeeaes 95 
Gontract for lighting purposes 32. soe ee eee baa eee sees 97 
Expense of fumigating aac. cared tren ne cf cree cie oe ea ee 100 
Officer’s_Interest in" contracts. cose. « catieaigts vic oe ove Ses Pa poe 101 
WO TTINANCE ss FS Ks Sw Do oe aa He RE a ere hp ae 102 
Publishing proceedings (25 ss <. meters tele F565 04 Wardens 104 
Redeeming district paving bonds............e ccs eeeew cece eee 104 
Sale of electrie light distributing system..................... 105 
Streets—improvement districts—petitioners ...............04: 107 
Transmission line—voltage..........0.s cece eeeeeceneeateeene 107 


CITY TREASURER— 
Liability> for GOponites is’ creas oe cated eiertns vids oaks Crude es 112 


362 REPORT OF ATTORNEY GENERAL 


CONGRESS— 


Death. Of “NOmunaae sa harasses Doo « eae wee ciple eo, oak pine spb 114 


COMMON CARRIERS— 


Annual reports—“floating debt”. .......... ccc eeee ccc caeeeee 117 
CORPORATIONS— 

Diss OlWtiOm Cis saals Hataess « eles A eae Dats hee saa See aeeelt ewe ies. oe 118 

Woreign—doing. PuUsMCAS ys eccas oie wakes ha wwe 46 0 o-w buns Sew AE 119 

POreISN—0ccapAtiO rn Caw pace es co ese ied sais ie wlnywisl trees eee 120 

Foreign—sale of stock in state.........cccccec cece seeeseccee 122 

Refusal of license to conduct boxing shows...............00008 123 


COUNTY AGENT— 


Withdrawal and remonstrance.......c.cc cece cccc case ccceceee 124 


COUNTY BOARD— 


Ascertaining county population.............. 0 cece e een eeees 126 
Leasitiproonis in: court NOUSG tare sais sta ds cle baa sos ccele cies le mele eat 127 


COUNTY CENSUS— 


ARSANG: “SVU. oon wa se eh care a oso aa RE hee oe aca pte ERTS ahs 128 


COUNTY CLERK— 
Piling fees ‘Tor Ais) PenGENees «sos sch cack ves wo oes a eee eae © 129 


COUNTY FARM— 


Disposition of deceased inmatesS..........csececeececceuseces 129 


COUNTY FUNDS— 
Interest from depository banks. ...........cccceccssceesveses 130 


COUNTY JUDGE— 


Contract: fori primitive oa. <. cists aleve sta c coc cee Rete ev nest p LOE 
Report of marriage ceremony fees......... cece cece esceececees 132 
COUNTY—MOTHERS< PENSION}. o.ccccid 00 ou A:pceaiaivis meses 6 oie eae 3 © 133 


INDEX 363 


COUNTY OFFICERS— 


Amount collectable for publication of scavenger tax lists...... 134 
Assessor and road district overseer not incompatible......... 135 
Interest on judgment—passport fees.............cseeeeeeees 136 
Payment > of; salaryes.scie es pe Bienes 058 F< ce 3 bahea cp ces eW ates 138 


COUNTY REGISTER OF DEEDS— 


Compensation... bie ats Weddle naa sas ios padeathiates saree 140 


COUNTY SHERIFF— 


Collection of delinquent personal taxes................eeeeeee 139 
Fees: | RNG ANCES! wparsie 6 acho) b ae oS 4S As CUT wie sv enle's F8see 141 
Multin ia titlen@e - 5). sia sis oo cee ie en ANON Denies cowie 143 
Ero DAGON COMICON sc. <d ais wav'a vo aie bree ees Ais op Fl hene<-0 0.4.4. Cassino 144 
IRODOESING FGC. TOOB ok ott clea Bete eee wcte BOOT OS whe hee SENS 145 


COUNTY SURVEYOR— 
Entitled-* tovimiledg@oe 6... ccc -taninc ch Soe Fs slewitaied coin ela ears 147 


COUNTY TREASURER— 


Camparsntion oa FG ca Tae see FAN ok otes Nae SENN es Fee 148 
ELECTION— 

Absent voter—irrigation ‘district ..........0.c cece cece cee ees 150 

Ballot title for proposed constitutional amendment— 

Schools for Geat and sblind ooo 5 005d ve ore plviv eter dipste-sis 151 
Candidate: GftW0" Parties d — 6 sire sli emeahSs 04.6 os dvs ke nates 152 
Change of school house site... ccc ccc cect cvcccceeesewtivs 153 
Glosing- nominations + 5.5 o.'s5 <p ss sow eatin a chvs cots dass aehee tia 154 
Compensation of board members..............0eeeeeeeceeees 155 
Sounty commissioners.......+..+-.+06. Pe eave: pee Gals Cénie Cole wh 156 
County; cénwerlinn delerates asta craters 6 0.040 8 60 nieie,gcsiak- eee 157 
County convention delegates—number...........s0eeceseecees 158 
County convention delegates—petition for nomination......... 160 
County: high ‘scHool-elect@rmes acters 5's 0s yc os ests eacpes dwn 161 
Disposition of poll. DOGKS rcse cess <5 600 sv onc oc: venues teckel he 162 
Reece: OF: DORIA: F ieg br emetaiee oc vc-c'g any dui dab bpatae bees iF 163 
Filling vacancy of county superintendent.................... 164 
High school bonds—qualification.............. Rate asians cee 166 
JUSLICE “OF HOAGE:. 5. s s.c sin Seep ae es oss cc gis hss cee SE Se 167 
Legal residence of state ‘caliires ake sie Rv as Piet Lea LO 168 


Nominations to fill vacancy—filing fees................+-050- 169 


364 REPORT OF ATTORNEY GENERAL 


Number of judoes ant precinct... 2 0.im. faves seep cca taecens 170 
Petition: for. municipal: judges... Sor k i oo ee peg cee wae es F 172 
Satiiaiirogiey tins erpargare: brane Lr ee AS Goes EG eae rene ee 173 
Qualifications =f Voter ns tuys e.5-2ve6005 ie Soargn eRe hs ows br oskle ed seuss 173 
GHA PREFACETSs ss cs kee ok me Ree Waly eink ones Outen Stes 174 
Sampile-hballot.in polling. places... Ho. re ee is wks vee eteucia 175 
BICk ghd isanled «csc neh meets Pesce ee sales Chains stags cee oe 176 
Signing. -and-counting petitions ..5 seve. on ee Sa ee ee twas ens 176 
«PENG SBOE Sy areass <oes cs a Pisa Bar Sew edie ow ate ane SS aioe eke TS 179 
School bonds—transfer to district........ 0... cece eee ee eee 180 
Schoolsdistriet-qualificationar 7. %.<.5..5 60a see ss aisininst alee oe 181 
Schooldistrict officers: Sfso% «hs Sea Poe chan woes pee 182 
OCIA LB Ee PHA PUY sate, y sae nae otsct pee oun g UPAR Mics Gow yPlwla RS plselacae eae 183 
Vote by mail—school district 2... 6... eee ce eee ee hee seee 185 
Wobing for -Tevents Jon eae aces Sos owe EN es ee ees 186 
Withdrawal: of candidates... cc. ccc Saunvesncccsscesraeticrs LOU 


EXECUTIVE OFFICERS— 
Creation of wameé-and ‘fish board ss sa. ih vam npc ae neve 8 188 


FARM BUREAU— 


Appropriation by county. board. .2. 65 6. oc de ely + wees ete cee aes 190 

Presentation of pees <.cceceys osc cs es ee ciae Jeo ee eas ee 191 

STICIONC Ys “Ole POLI GRIM aa icons aed aos SAE otal e stave amie so 191 
FELONY— 

Violation of motor vehicle law.......6. 0... ccc esc aw ee eeeeaee 192 


FISH AND GAME— 


SUMP STAT eS AEE OB ocgtan arora gee tir wena sek fo vate eR SRAM e PTB wy to wince 194 

Prairie - chickeris—daihyooiiinit... sci Cae hie pens wa 8 195 

ERTS ASEM eae sarap oS te We 5 op 010s ARM aa cou Fie -0e ee ance’ s 196 
GOVERNOR— 

Power to veto part of budget bill... 2.0 occ ec ce eee 197 
HIGHWAYS— 

AVdrattons—damaper aes | « \ csiovoe 5s ko eh ka 200 

Authority of county to make expenditures.................... 202 

Condemnation railroad property............0ceecseeeecserees 203 


Connecting roads part of county roadS........ 0... cece eee eee 204 


INDEX 


Cost and maintainafice of bridges over canals and 


PTISAUON AU CNOB gi5G SU ROE BERS a's eee bce euaca ets 
Jurisdiction to appropriate land.............cecsdecicccceece 
Maintenance of county line roadS...........eeeeeeccceecceees 
SLOP) GEPMA 5.00 Sh o's te esos Siew ed dea he bias sa PU ews Vas chek awe 
WVIGEL.OF PORN « ¢ esate PONT EOR IGT ees vot bs deca a eb dees 
INSPECTION— 

Gasoline and kerosene—fees..........sccseceseccnedtceeeees 
INSURANCE— 

Ascertaining liability of company............0. cece eee eeeeees 


IRRIGATION WORKS— 


Jurisdiction of state—railway commission.................... 


JURY SERVICE— 


Women: canndtcservees oF cua vte pai 6 oe char woke ee aware + 


LICENSES— 


Pool Hallas sss ss as tpeaey Wis cease RSH ders dW albiee s Ck wp wate 
Reciprocal—healing) QUES S wat'e J5oi sitalettss we vod 00's. 8ie  he Vas 


LIQUOR— 
Manufacture of whiskey prohibited...............0.. cee eueee 


MARRIAGE— 


Divorce JQ WB atric. <i Soa vaginas cies cP oe ree SAN ged eS gle ce tis Be 
Malority Orc Git tac: «vps ls. sear Sees as Cael cha Saas 
ROGUITGREN GT 00s 5 6b oe eee SORE SEMI TES VOSA ce pb ores laos 


MOTOR VEHICLES— 


Day of delinquency for auto registration..................00. 
Disposition of 5e collected by county treasurers.............. 
Obtaining licenses............. meals: shes es cre: 99 -@Aa are AOE Ree 
POUR soe sis os CERES TEMES Ona eines + OTC aelelg er eeeaD s 
Plates” aiid WGenses 5 6 5.5.50 beste. cca ks) 0 ele cede. Oe Cea oP 
Registration fees.........../ PET as cig Sgn bee Pace sea cate 


OFFICIAL BOND— 


De “Jaire’ GMICOT yatcaiers 00s oP. vais, ca cairns 4 meine mina Sas 


365 


366 REPORT OF ATTORNEY GENERAL 


PATENT MEDICINES— : 
SHANG Os ide aioe brates orsah we cuadeia Prayer cnee Mee ene agate hate Shea diate oon, Meee Ie 234 
Sale of. rat Poisdie iso. wea eee Oa Ma Ca tele ocres atic es 235 
PEDDLERS— . 
PMC AUCION 9h his chedniacersie mole LSvad folate atetns ies leas td tvelsrenehiviele a 236 
PUBLIC OFFICERS— 
County commissioners—salaries ..........0.cseccecseeeeceecs 246 
Custodian of sinking fund.......... Sere ear ae, ta eS oa 248 
Guaranty fund—apprehension of violators.................04. 249 
MIIRICING] “JUNGO— BMA y ais sc aes, 0 sae askin eielole-¢¥ie colod Solace dees 250 
Police magistrate—unclaimed personal property.............. 252 
UDNGHRGIOES CANIDRIDN Ss... 65: <dism.s 950-9 nlbia Ddiais'e’s ashe hie Se aia da ek 253 
PAFRCRABO OL UND IAIPO sos 255: 0F. oT in Bal pa piace os <vgeiteD he nite boas 254 
ROAd OVELSOCr— INO Tei, 655.5 aca So tne s Saas ea ah dea aeRO G 255 


PUBLIC UTILITIES— 


Control of issuance of securities by State Railway Commission.. 257 
Issuance of securities by power of State Railway Commission.. 259 


PUBLIC WAREHOUSES— 


MTTALT A BOGU Bis io-kl cohen se Reba ne Kare ta vcnt al tig mies Ske ase miase ls eherg ok 237 
BSUS aie d «7 Aidne tthe acoratt E ale Aris Foes Wena he aise Gareie Che's oie. t wee 239 
Construction of statute relating thereto.................00005 240 
Operators must. Have BONN oeci/.is iiss sy oe nana o 0.0tedseiiout’s ole 245 
Pin lea Ol: GRMN cash. dimes cs. dhu dint Ue eBah> 0s etree Rees 243 


PUBLIC WELFARE— 


BSB ROCNCES | tas cei g Nicer eT e os wince ei ak AEA PP a abate 260 
Board of health—compulsory vaccination—expense ......... -. 261 
Board of health—vaccination ..... ip tiere at eles 65-55 aia.d tees 0% 263 
RAILROADS— 
Abandonment of one of two parallel tracks................... 264 
Clearance between tracks and structures....................5 264 
Pass—insurance: INSPECbOR os soc clic dec io ccc ccc evepesioanescee 265 
Stealing rides ....... Aig 0-0 ote eRe AG BRO BORAC AP ole Oe 266 


Street crossing—jurisdiction of State Railway Commission.... 268 
Transportation of live stock. .....c.cccccccescsccccceccseees 21D 
Water tanks—jurisdiction of State Railway Commission....... 276 


SENTENCE AND APPEAL............ eo. Seas Teo 277 


INDEX 367 


SCHOOLS— 

"A BG? OL AAMAMANCE |. «Ve crinccet ee te cess wie ve SU ohio bolero obs 278 
_ Board of trustees—filing acceptance................0 cece cease 279 
Collection: ol CulhiOne. Fo ee Tees adel: dene hwo nv cee Sece. 281 
Denositver: Sands che rs pe ae Mae ee Lae cvieuwbone 282 
Bhameration: OF prpuss iiss oiaiss eon e els cok. viele ego Bewneie nee 283 
Frea high school tuition—age........). 00.0 cece cece eee 284 
Furnishing free high school tuition...............0 cee eee e eens 286 
Lapsed professional life certificate. ............ ccs cee ee eeeees 287 

Nebraska Home for Dependent Children not residents 
OE GRICE nw ca Ap seas UN Cees SRLTE IN Ue cline | Gera cok wh 288 
Registration fee: for certificates: force visor hes aithe's pie ap eee da sek. 289 
Sora ea sah PAIN oso cad 9 5-001 Oe wee do eames te a8 wine oa nla. a’eo« oie 291 
State normal—indemnity insurance............ccceeeeceeeees 291 
Teacher 6 Cevtincate: 1ANSO 5 isi osicicsecceis tral vino Saale wert nb snes 292 
POACHING GOLiMan | 1ENZUAREK,..0.55.5.¢ sat eee Tes pia l'.2 &o homens 294 
BVATIGL CL -Glr. SUMNG 5 2 sists 's'e. en sere Herp tank voce cle Fa Ne Nele ees owe 296 
Transportation—compensation ........ OE CIOS eRe ee 297 
Transportation: toHon PSsiGents. |. haces pes esos onesie: hee sale 298 
Tuition for non-resident high school pupils................++. 299 


SCHOOL FUND— 
Disposition ‘of fines\.'S kinases ya cases date wacinatoacge erie 300 


SCHOOL LAND— 


Paxtition..in courh. ios Pacts sows sist Ge a Wes 0 4/4 3 here 0 Ne Oat 302 
Retentionof school housesrsks «ore cr tetren.s + v'vels cleew's voewien 301 
Sale: for’ CHRON. <i dss a5 FORO CIMMCEL Chee ce aN eb eipe Ra aos 803 
STATE TRUSTE OND cao semis toes ces ea ir k's cik Csip’s Fie a SaaS 304 


SUNDAY LAWS— 


BAGO. essa oh obs kis gules 0 6 PERO CRED £40 Sos Vos wes 306 
TAXATION— 
Aiding county agricultural society................ecseeeeeeee 807 
Canceling tax. 60le.. 60 Vis cebeeaee sd owt oo cic cep Adatedds 307 
Collection of delinquent personal taxes...........s0eeeeeeeees 809 
County poor farm enlargement..............cesceeceeeeeees 310 
Corréstion:GETOERUES. << sy 05 svat ADadbis 8 ns0t. outs s Esc vee 311 
Cut flowers and potted plants. ...........0..cceceecsccecese .. 312 
Exemptions from inheritance tax...........e.eeeeeeceeeeeees 813 


Exemption—disabled ex-soldiers ........+ceeeeeceeceeceeeees 314 


368 REPORT OF ATTORNEY GENERAL 


Poreclostte Oly AA, MONE ik coke neetoride ee dees eanelea'ed 316 
Gasoline—deduction—shrinkage ..........cseeceeeecceeeeeees 317 
Gasoline—refunds—limitation -......ccecevcececcececcceecees 318 
Irrigation: district housesexempt. 0... 66 cinta bas 0-50 v ble 0-08 eee eels 319 
IES Cn sie 8 Oe NL 8 Sig d He, 60 e WEES WA > MRT ei ont Oa 320 
Levy for counties, cities and villages............. ccc eee eeeeee 322 
Psi OLA CHALLE AIROTURARO 0 + sn tinisna clare Vem 04 Sieepie ona $2 eee CNS 324 
Raising valuation of township.........csccceecceccecceectees 825 
Rerund OF  OCCUVatON: LEK. so ain vie acnaebevea Niello pivtelbiin.c woes 326 
Shen] i CHENIER EREUERS ola Sai lg n-5"5. do Ca ws 6 3la a olerd Sahe.y Oe nlp teteiaa aaa a 327 
WV OMIMNESEN TiS <AODAMEINONIOG S505. 3/o 00 wicca cacy eie'e a -ac6ed econ’ o-si0a obey Ke 330 
a 1 PRIN: (heh: eR OEM TT ee eee TERT EM oar rh Teer 330 


TELEPHONE COMPANIES— 


SION, LOTE NBG TR OMNIAIE. ol xk sane oe eis se Care eee ane aeine 332 
RTO: MONON cota teri id lb sae 4 tasks 2 dk siesedura pte et nasa. ae euberate bis ele 332 
CAC SY VERB oo 5c0 «5.0.0. dee sacs eR Eee ees TE OLE pees 334 


TOLL BRIDGE— 


Wands) Zor -CONSERUCTIONE wets + cscs ka Ret Ree Hen oananin aatiele 335 


TOWNSHIP BOARD— 


AERIMNONN <2, Sia cad vin Mem. S Ea tae ad heat ralo'g che Wiswe e's o.6 336 
UNIVERSITY— 

Appropriation for construction work. .............eee sec eeeee 337 
WARRANTS— 

eT EONS ga 5s haa ORR RY Sates Ba ee a eee ig 338 
WORKING HOURS— 

FOV Lerinlew io. cis’ s nbn = ia. o la Siege aE OTae a it's eben ae 339 


WORKMEN’S COMPENSATION— 
Schoola—injury to teachers iGivee sc cs. 00s cscdekagenwes voses 339 


